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Court of Appeals of the District cf Columbia. 


No. 2919. 

William J. Donovan et al., Appellants, 

vs. 

John L. Mahoney, Plaintiff, 


a Supreme Court of the District of Columbia. 

In Equity. No. 33324. 

John L. Makoney, Plaintiff, 
vs. 

William J. Donovan, Lawrence A. Mahoney, Rose M. Brady, 
Ruth Mahoney, John Joseph Mahoney, Mary Virginia Mahoney, 
Katherine Rosie Mahoney, Lawrence IT. Mahoney, Infants, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Amended Bill of Complaint. 

Filed April 1, 1915. 

In the Supreme Court of the District of Columbia, Equity Division. 

In Equity. No. 33324. 

John L. Mahoney, Plaintiff, 
vs. 

William J. Donovan, Lawrence A. Mahoney, Rose M. Brady, 
Ruth Mahoney (Infant), Defendants. 

By leave and permission of the Court first had and obtained the 
plaintiff amends his original Bill in this Cause and avers as follows: 

1—2919a 




L WILLIAM J. DONOVAN ET AL. VS. 

tria'of Cofumhi dt ‘ Z f? K f -' he Un i ted States > a resident of the Dis- 
nVht tn,V i i •’ ““‘i bnngs and prosecutes this suit in his own 
rijit and behalf m reference to the matter hereinafter set forth 

becond. The defendants William J. Donovan Lawrence A 
i ahoney, and Rose M. Brady are adult citizens of the United State*! 
residents of the District of Columbia and are sued fesmSelv ^ 
their own nght and behalf; the defendant Ruth Mahoff^ L an in¬ 
fant eight \ ear.- of age, is the child of your plaintiff and resides with 
"p, ln Dls rK‘ and she too is sued in her own right Tnd teha f 
Third PhunUff avers that his father, William L MaCrnv who 
as a citizen of the United States and a resident of the District 

Mart-tT* A ^191^8 ‘‘h in S " d VH trict on the fifteenth daj of 
m i • 1 a "‘dower, and that he left the plaintiff his 

on j child, as bis sole beir-at-law and next of kin. Thutat the time 

2 I M« | d ° at ' I" d ° r s< l , " e 1 t "" e Prior thereto the said William 

2 L. Mahoney lived with the plaintiff in his home on Naylor 

about eighty ye^o^’ * « * *• of his dS 

fourth That at the time of his death the said William I Mahon v 
«as seized in fee simple, of record, of the following described ™ 

sss^d ' d <ysr iM ,h * c,t '«' "’-kSwta,, 

South fourteen feet front on Eighth street hv 

dr^ndtvXTeS ) 6 ^ 1 W S ? qUure numbered line’lmn-' 
street, fflt ( } ‘ Impr ° Ved ^ P remise8 N °- 406 Eighth 

hu^ f m^5f/SS?W tW0 (2) in S( i uare numbered eight 
iiumirea r , elgnt y (ow), beginning on south line of «oid Tnt 

18 feet / Inches east of southwest corner of said lot nod 

thence East 18 feet 6 inches; thence north with th^JSn 

sr~ " '“*■ v as. 1 ; ss, tse 

Lots numbered four (4), five (5) and six in w w n 

in the Surveyor's Office of in ll^ik tTT D "“Sfc 1 

No 1 SffW V"? ^1? beillg enclosed and improved by premises 
No. bib k street Southeast. Lots numbered five (o) and six /in 

being vacant and disassociated from premises No. 616 Street. 

Square North of Square eight hundred and fift^fc" (8531^ 
ginning for the same 33 feet 2 inches east from the nortiiS cornt 
of ..aid lot and square and running thence south 7Q 
them-e west 33 feet 2 inches; thence north 79 feet and thence 

i«es No 501 3 and%O3 n T heS t beginning - Improved by prem- 

ooutheast 1 d ° 3 L ’ Southeast > and H0« Fifth street, 

■..SPorlS^ 

$*,,»rp"i •»«*.nd 

33 feet 2 inches; thence south 144 feet 11 inches; thence East 33 K 


JOHN L. MAHONEY. 


3 


2 inches, and thence north to the beginning. Improved by premises 
No. 505 and 507 L street, Southeast. 

Part of original Lot numbered four (4) in Square numbered 
Square north of Square eight hundred and fifty-three (853), be¬ 
ginning at northwest corner of said Lot and running thence East 
along L street 22 feet 1 1/3 inches; thence south 144 feet 11 inches, 
thonee west 22 feet 1 1/3 inches; thence north 144 feet 11 inches to 
the beginning. This parcel being unimproved and is a vacant Lot 
on L street. 

Part original Lot numbered Four (4) in Square numbered Square 
north of Square eight hundred and fifty-three (853), beginning on 
L street 22 feet 1 1/3 inches east of the northwest comer of said Lot; 
thence east 22 feet 1 1/3 inches; thence south 144 feet 11 inches; 
thence west 22 feet 1 1/3 inches; and thence north 144 feet 11 inches 
to the beginning. Improved by premises No. 511 L street, Southeast. 

And that up to the time of his death the said William L. Mahoney 
was m the sole and exclusive possession and occupancy of the afore¬ 
said property, received the rents and profits thereof, paid the taxes 
and assessments levied thereon, kept the improvements thereon in¬ 
sured in his name against loss by fire, made all necessary re- 

4 pairs to the property to keep it in good state of repair and 

tenantable condition and exercised the sole and exclusive 
dominion over it. 

^he ^ iHiam L. Mahoney also died seized and pos¬ 
sessed, plaintiff* is informed and upon such information and belief 
avers, of an undivided one-fourth record title in and to the following 
two described parcels of real estate (the other three-fourths title 
being vested in your plaintiff*), to-w T it: 

Part of original Lot numbered Three (3) in Square numbered 
t n ° r - th - of S ff uare numbered eight hundred and. fifty-three 
(853), beginning at a point on Fifth street seventv-nine feet south 
of the northwest corner of said Lot and Square, and running thence 
south along Fifth street 19.50 feet; thence east 33 feet 2 inches, thence 
north 19.50 feet and thence west 33 feet 2 inches to the beginning. 
Improved by premises No. 1108 Fifth street, Southeast. 

Part of original Lot numbered three (3) in Square numbered 
Square North of Squnre eight hundred and fiftv-three (853) be¬ 
ginning for the same at a point on Fifth street 117 feet south of the 
northwest corner of said Lot and Square and running thence south 
along sajd Fifth street 27.33 feet; thence east 33 feet 2 inches; thence 
north 27.33 feet and thence West 33 feet 2 inches to the beginning 
Improved by premises No. 1112 Fifth street Southeast. 

Your Petitioner has always been in the possession of the aforesaid 
property and any ground enclosed therewith not described above and 
is now in such possession. 

5 Sixth. That said William L. Mahoney died intestate as 
to all of the said real estate and premises described in the 

fourth paragraph of this Bill and also to that interest in the real 
estate described in the next above paragraph, and, under the 
laws of the District of Columbia, by reason of such intestacy, plain¬ 
tiff avers that the title and possession of all of said property de- 
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scended to and became vested in him in fee simple, and therefore 
plaintiff avers that he is now seized of the fee simple title thereto 
and that he is in the possession thereof. 

, Pjam tiff avers that a typewritten instrument alleged to 

be ‘he last will and testament of said William L. Mahoney, dated 
August 18th 1913, the validity of which instrument the plaintiff 
denies, has been filed and offered for probate by the defendant 
Donovan in the office of the Register of Wills of the said District 
and by said instrument, even though the same be a valid instru- 

Z" i'u <1en ,’ cd - no testamentary disposition is attempted 

JZZZil f i He u al •S?, te °"', ned K v the William L. Mahoney 
, ' 7n ln this Bill. That in the aforesaid instrument the 
defendant Donovan is denominated as Executor. 

««;!) \r-ir Pla { nt ’^ " vers that since the death of his father, the 
mm L Mnhoney, and on the 22nd dav of March, A. D 
TWI there was filed and recorded in the office of the Recorder of 

i K D r i * nc i , of Columbia, among the Land Records of 
said District, bv the defendants William J. Donovan. Lawrence \ 

a° ?e M ‘ R . radv - three certain documents dated August 
loth, 1913 and purporting to be Deeds executed bv the said Wil- 
ham L. Mahoney on August 18th. 1918, wherebv' certain parcels 
of real estate owned by the said William I, Mahoney are attempted 
to be conveyed and the descriptions of the various properties 
o in the said documents are as follows: ^ 

at folio 4S2°et e ^^ ant Wllll8m Donovan t recorded in Liber 3771 

N< T* j 05 and 5 . 07 locate ^ on L street, S. E. in Square 
f 53 ’*J lth and to each, and premises INto 602 

Wce 5n»o s . E " ” ,h «» '■" d £ 

at Wio d 427 et”^ LawrenPe A ‘ Mahone >b recorded in Liber 3771 

Sb^wThTbc S°l an l 503 lo °? ted °" L street - S. E. in Square 
no.’ with ' and appertaining to each, and premises No. 1106 

ocated on Fifth street, S. E. in the same Square aforesaid with the 
land oppertaining thereto.” e 

42Jet t seq defendant R ° Sa M ‘ Rrad - V ’ corded in Liber 3771 at folio 

• - N °i J 1 , 1 ,0 ;; ated on L street, S. E. and land appertain- 

g thereto including the vacant lot between premises No. 507 and 

on f *** E -’ together with premises No. 406 located 

925 ”' Ehth Str6et ’ S ’ E ’’ and Iand thereunto belonging in Square 

h.“5sr K-'-j." K «•"* » *• -* •«* n~oi»- 

Plaintiff avers that said alleged deeds on their face appear to be 
regular m form except in respect of the indefinite and incomplete 
description of the properties therein intended to be described P but 
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that nevertheless plaintiff avers that they and each of them 
7 are invalid and void and that no title, estate, interest, owner¬ 
ship or possession of any property owned by the said William 
L. Mahoney at the time of his death and described in this Bill passed 
or vested thereunder in the defendants or either of them but that 
the said invalidity of said alleged Deeds does not appear of record 
or on the face of said documents but will be shown by plaintiff 
by competent extraneous evidence. 

Ninth. Plaintiff avers that he did not know of the existence of 
the aforesaid alleged deeds in the lifetime of his father nor of the 

existence of the said alleged Will. 

Plaintiff avers also that the defendants paid no valuable considera¬ 
tion whatsoever to the said William I.. Mahoney for the said alleged 
deeds or the property therein described and that they, with the ex¬ 
ception of the defendant Ruth Mahoney, occupied no such relation¬ 
ship to the said William L. Mahoney as would justify a gift by him 
to them in consideration of love and affection. 

Tenth. Plaintiff avers that because of the following, among other, 
reasons, all of which he is prepared to prove by competent evidence 
at a hearing of this Cause, the aforesaid alleged Deeds and each of 

them are void and no effect.— # 

(a) At the time of the alleged execution of the said alleged Deeds 
by the said William L. Mahoney he was not mentally and physically 
competent to execute said alleged deeds or to make a valid deed or 

contract. , , , 

(b) At the time of the alleged execution of the said alleged deeds 

by the said William L. Mahoney he was under the influence and 
domination of the defendant Donovan, who, by reason of the ma¬ 
tured age, infirmity and incapacity of the said W illiam L. Mahoney 
at that time and prior thereto, unduly influenced the said 
8 William L. Mahoney to execute the aforesaid alleged deeds 
so that the alleged deeds in fact do not represent the will and 
discretion of tlie said William L. Mahoney but the will of the said 
Donovan. 

(c) That said alleged deeds, even if they were valid documents 
at the time of their alleged execution—which is denied, were never 
delivered bv the said William L. Mahoney in his lifetime but only 
deposited by him with his Pastor for safe keeping and with the 
following letter of instruction: 

Washington, D. C., December 15th, 1913. 

To Rev. Father James M. O'Brien, Pastor of St. Peter’s Catholic 

Church, Second street, S. E. 

My Dear Father: Having made my W ill relative to my personal 
propertv, and disposed of my real estate by deeds, all of which are 
enclosed in a sealed package and desirous to place them in safe cus¬ 
tody having no secure place in my abode, T would most respectfully 
request to place said package in your care, and at mv demise, you are 
hereby authorized to open said package, and kindly deliver the 
enclosed envelopes to the persons to whom they are addressed. 
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* '* rt ° h "" h «* «— f«r UK, «po» 

open the above mentioiied que8tio . n 95 to your authority to 

I have subscribed my name o thnf dlstnlj ute the contents, 
this loth December, A. D.. 1913 . F before a Notar y Public 

WILLIAM L. MAHONEY. 

Matn^hiffitSuhTav b of D^emwT D "m?™ L ' 

fM>TARIAL SE ' L -1 ' JOHN H. KING 

Notary Public, D. C. 

the deathof ^ nd belief that after 

the aforesaid sealed packi ^hich M ^ ?’ Bri ? n ha “ dad 
taming the aforesaid ,|U^t , had previously opened, con- 

said Defendant Kvan 8 “ d the alle « ed Will, to the 

noStistondlnTtife “Sfi FT** '^rnenU 

tained therein create ,Touds on h^Xto tf *" C0D ' 

m the fourth paragraph of this Hill ; ^ the P ro P ert y described 

is attempted to bfeonveved hv it S °J !,r ,f any P° r,ion ‘hereof 

further averring that the resneoti.Xf^'j “ eKed deeds i plaintiff 

than the said infant defendant r,sl,',,*1 l?i'' n ‘ mta , 11 ame< 1 herein, other 

and are claiming thereunder resnect.iX h af ‘ >resfud I alleged deeds 
ment of the rent of espectnely by demanding the pay- 

Thirteenth. PlaintiffXelT,h?t P thTX ‘n th T ^P^valy 
leged Will (even if thov JJZ « th Sai , d aIle ^ ed deeds and al- 

denied by plaintiff ) remained in* thlT^ Va ^ instruments , which is 
L. Mahoney up to th^ime^f said 
placed by him beyond his pontrni ^ ath aiU that the ^ were never 
left with the Reverend Fathpr O’R *° r r evoca kon ^ut were merely 

Xtofsr B U ^' - ■“» oZ, o ^7z 

.0 tris- r,r, sa 

The premises considered plaintiff prays: f ffect 

dared void ® * ** defenda "ts may be de- 

described in the fourtVpS^-apXf twi'Xo^' 18 X'® P r ?P ert y 
as may 1, d^ribed in USSfi -ZZyT ** 

as ^ in the P remises 

of subpoena against the defendants who are thepel^sn^ £%£ 
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in the Caption of this Bill requiring each of them to appear and 
answer the exigency of this Bill but not under oath; answer under 
oath being expressly waived. 

4. That a Guardian ad Litem be appointed for the infant de¬ 
fendant to appear and answer in her behalf. 

JOHN L. MAHONEY. 

GEORGE C. GERTMAN, 

Plaintiff's Attorney. 


District of Oolumbiia, ss: 

I do solemnly swear that I have read the foregoing Bill by me sub¬ 
scribed and I know the contents thereof; that I verily believe the facts 
therein stated to be true. 

JOHN L. MAHONEY. 


Subscribed and Sworn to before me this 31 day of March, A. D. 
1915. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, Ass’t Cl'k. 

11 Endorsed. 

April 1st, 1915. 

Leave to file and prosecute granted. 

WALTER I. McCOY, Justice. 


Order Appointing Guardian ad Litem. 

Filed May 11, 1915. 

******* 

It appearing that the defendant Ruth Mahoney is an infant, 
born on the 9th day of June, A. D. 1907, and that she and her cus¬ 
todian have been served with process in this cause, and said infant 
being now present in Court, it is accordingly this 11th day of May, 
A. D., 1915, ordered that Charles W. Stetson be and he is hereby 
appointed Guardian ad Litem to appear for and answer the Bill of 

Complaint in behalf of said infant. 

WALTER I. McCOY, Justice . 


Petition Suggesting Death of Laurence A. Mahoney, etc. 

Filed May 12, 1915. 

**♦*♦♦* 

To the Supreme Court of the District of Columbia, holding an 
Equity Court, the plaintiff respectively represents as follows: 

1st. That since filing and exhibiting his Amended Bill of Com¬ 
plaint (which Bill is in substitution for the original Bill) in this 
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Cause, one of the adult defendants, Lawrence A. Mahonev died on 

of tm") 1 Apr 'f 2 i’ jo 1 , 5 ’ leavm fe' Jlls sole heirs-at-law^and next 

lohn U | l ant | C \| d |* e “ wh ? ie nanies UIld births are as follows: 
John Joseph Mahoney, horn April 9, 1901, Mary Virginia 
U Mahoney, horn August IS, 1904, Katherine Rosie Mahoney 

Decemh^ ia i2 PHO ’ HUg, ‘ Mahone >’> b°™ 

eiembei 12 1.110. lhat said children - residence is with their 

Aunt, Kosie Mahoney Brady ■ their mother being dead. 

^nu. lhat the said Lawrence A. Mahoney left a last Will and 

testament, undated but alleged to hate been executed by hlL on 

estate o fr 5 '' 19 ! 5 ’ whereb y be devised his whole 

S “ h ,d d “ ld ' B “ “ lee ^‘ipie tenants in common, 
feaid \\ ill has been hied in the otlice ol the Register of \\ ills hut 

not yet probated. Whether said Will be admitted to probate or Sot 
the said named children represent and stand in the shoes of the 

devisees under htstdd 8 WUI* “ ““ ^ a “ d ^ 

3rd. Plaintiff avers that the said lieirs-at-law of said Lawrence A 
Mahoney are necessary and indispensable parties to this Cause and 
that the same cannot proceed without their presence. Therefore 

Ld prays ^iStew^ 11110 ' 1 '”*&*** Ule deatl1 of sajd dal «‘ da “t 

A? sub b aua or subpumas issue to the said John Joseph 
Mahoney, Mary Virginia Mahoney, Katherine Kosie Mahoney and 
Lawrence Hugh Mahoney, (and their custodian Kosie Mah’onev 

fntm'Kik 1 “,' 1 ‘ landlut ’ 11lle, “ t0 u PP eiU ' ond be made parties defend¬ 
ant in tins Cause in the place and stead of their deceased father in 

reference to the subject matter of the Bill in so far as property al- 
leged to have been obtained from the late William L. Mahoney as 
described in said liill, may be concerned. 

2. That, if necessary, "a Guardian ad Litem may be appointed 
for said infant defendants to answer this Petition in then behalf! 

d. lhat the said heirs-at-law of said Lawrence A Ma¬ 
id honey may be made parties defendant to this Cause in the 
place and stead ol the said Lawrence A. Mahoney and that 
the same proceedings and decrees may be had and made against 

them as would have been taken and made had the said Lawrence A 
Mahoney not died. c ^ 

4. That he may have such other and further relief in the prem- 
ises as the Court deems proper. " 

GEORGE C. GERTMAN, J ° HN L ' MAH0NEY - 

Attorney for Plaintiff. 


City of Washington, 

District of Columbia, ss: 

I, John L. Mahoney, being first duly sworn according to law do 
solemnly swear that 1 have read the foregoing Petition by me sub¬ 
scribed and I know the contents thereof; that the facts therein 
stated as of my personal knowledge are true and those stated as 
upon information and belief I believe to be true. 

JOHN L. MAHONEY. 
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Subscribed and Sworn to before me this 12" day of May, A. D., 
1915. 


J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, Ass’t Cl’k. 


Order Appointing Guardian ad Litem for New Infant Defendants. 

Filed May 25, 1915. 

******* 


Upon consideration of the Petition of John L. Mahoney, announc¬ 
ing the death of the defendant Lawrence A. Mahoney, filed herein, 
and it appearing that summons was duly issued and served upon 
the herein named heirs-at-law of the said Lawrence A. Mahoney, 
and that said heirs-at-law are now present in Court with their Cus¬ 
todian, Rosie Mahoney Brady, who was likewise served with 
14 process as such Custodian, it is, by the Court, this 25th day 
of May, A. D., 1915, ordered that Rosie Mahoney Bradv 
be and she is hereby appointed Guardian ad Litem to appear for 
and Answer the aforesaid Petition in behalf of said children and 
heirs-at-law of said Lawrence A. Mahoney, viz: John Joseph Ma¬ 
honey, Mary Virginia Mahoney, Katherine Rosie Mahoney, and 
Lawrence Hugh Mahoney. 

WALTER I. McCOY, Justice. 


Answer of Infants by Guardian ad Litem. 

Filed May 25, 1915. 

* ****** 

Answer of the defendants John Joseph Mahoney, Mary Virginia 
Mahoney, Katherine Rosie Mahoney, and Lawrence Hugh Ma¬ 
honey, by Rosie Mahoney Brady, their duly appointed Guardian ad 
Litem’ to the Bill of Complaint filed herein, as amended. 

These defendants being.under sixteen years cannot admit or 
deny the matters set forth in said Amended Bill and their rights 
in the premises are submitted to the protection of this honorable 

C ° Urt ' JOHN JOSEPH MAHONEY. 

MARY VIRGINIA MAHONEY. 
KATHERINE ROSIE MAHONEY. 
LAWRENCE HUGH MAHONEY, 

By ROSIE M. BRADY, 

ROSIE MAHONEY BRADY, 

Their Guardian ad Litem. 


2—2919a 
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Order Making Infants New Parties Defendants. 

Filed May 25, 1915. 

* ****** 

It appearing that the defendant Lawrence A. Mahoney departed 
this lile April 23, 1915, leaving four minor children, John 

15 Joseph Mahoney, born April 9, 1901, Mary Virginia Ma¬ 
honey, born August 18, 1904, Katherine Kosie Mahoney, 

born April 0, 1908, and Lawrence 1J ugh Mahoney, born December 
12, 1910, as his sole heirs at law and beneficiaries under his last 
Will and testament duly admitted to probate and record by this 
Court while holding a Probate branch, it is therefore, upon consid¬ 
eration of the plaintiff s petition and the Answer thereto by Kosie 
Mahoney Brady the duly appointed Guardian ad Litem for said 
children, ordered and decreed, this 25th day of May, 1915, that the 
said Mary Virginia Mahoney, Katherine" Kosie Mahoney, John 
Joseph Mahoney and Lawrence Hugh Mahoney, be and they are 
hereby made parties defendant to this Cause in the place and stead 
of their deceased father and that the allegations and prayers of the 
Bill of Compaint stand against them in the same manner as if they 
had originally been made parties defendant. 

WALTER I. McCOY, Justice. 

Order Appointing Guardian ad Litem to Answer Amended Bill. 

Filed May 25, 1915. 

* ****** 

It appearing that the children, sole heirs-at-law and sole bene¬ 
ficiaries under his last Will and testament, of the late Lawrence A. 
Mahoney, namely, John Joseph Mahoney, Mary Virginia Mahoney, 
Katherine Kosie Mahoney, and Lawrence Hugh Mahoney, have been 
formally made parties defendant in this Cause in the place and 
stead of their deceased father, Lawrence A. Mahoney, and the said 
children being now present in Court with their Custodian, Rosie 
Mahoney Brady, it is accordingly, this 25th day of May, A. D., 
1915, ordered that said Kosie Mahoney Brady be and she is 

16 hereby appointed Guardian ad Litem to appear for and an¬ 
swer the Amended Bill of Complaint herein in behalf of 

said John Joseph Mahoney, Mary Virginia Mahoney, Katherine 
Rosie Mahoney, and Lawrence Hugh Mahoney, infants. 

WALTER I. McCOY, Justice. 

Answer to Petition to Substitute Defendants. 

Filed May 25, 1915. 

******* 

Answer of John Joseph Mahoney, Mary Virginia Mahoney, 
Katherine Rosie Mahoney, and Lawrence Hugh Mahoney, by Rosie 
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Mahoney Brady, to the Petition of John L. Mahoney, filed herein, 
praying that said children as the sole heirs-at-law of said Lawrence 
A. Mahoney, who departed this life on or about April 23, 1915, be 
made parties defendant herein in the place and stead of the said 
Lawrence A. Mahoney. 

These children being under sixteen years of age can neither ad¬ 
mit or deny the matters set forth in said Petition and their rights 
in the premises are respectfully submitted to the protection of this 

Honorable Court. # 

Further answering said Petition your Guardian ad Litem states 
that the facts therein set forth are true of her own personal knowl- 

edg6 ' JOHN JOSEPH MAHONEY. 

MARY VIRGINIA MAHONEY. 
KATHERINE ROSIE MAHONEY, 
LAWRENCE HUGH MAHONEY, 

By ROSIE M. BRADY, 

Their Guardian ad Litem. 


An&iver of Defendant William J. Donovan to Amended Bill. 

Filed May 25, 1915. 

%J 9 

******* 

17 The defendant, William J. Donovan, now and at all times 

hereafter saving to himself all and all manner of benefit and 
advantage by way of exception, motion or otherwise that may be 
had or taken to the many errors, uncertainties, imperfections and 
want of equity in the said plaintiff’s amended bill of complaint, 
for answer thereto, or to so much thereof as this defendant is ad¬ 
vised it is material or necessary for him to answer, says: 

1 and 2. This defendant admits the allegations of the hrst and 

second paragraphs of said bill. . , . _ A , . , * . 

3. Answering the allegations contained m the third paragraph of 
said bill, this defendant admits that the said William L. Mahoney 
was a citizen of the United States and a resident of the District of 
Columbia; that he departed this life in said District on March 15, 
1915, a widower ; and that he left as his sole heir at law and next of 
kin his son, the plaintiff John L. Mahoney. This defendant admits 
that the said William L. Mahoney died at the home of the plaintiff 
on Navlor Road, in said District; but upon information and belief 
denies' that the said William L. Mahoney lived with the plaintiff 
for some time prior to his death; but avers that said William . 
Mahonev was removed from his own home to the home of the 
plaintiff' during his last illness, and only a few days before his death. 
This defendant has no accurate information as to the age of the said 
William L. Mahoney, but believes it is true that at the time of his 

death, he was about eighty years of age. __, 

4 Answering the allegations contained in the fourth paragraph 
of said bill, this defendant says that prior to his death the said 
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2& m in L 'J!!? h f 0ne *L WaS scized , in fee simple of the - real estate de¬ 
death the 3 Will P r^ P K h: and th8t "P to the time of ht 
’ eaiatl a iar ? , Mahone y was in {possession of said real 

estate and exercised dominion over the same, as set forth in 

the* 3 7 h L 9 defendant denies, however, that at 

seized of {"I d f a ' h the ? id WHliam L. Mahonev was 

title there^ ns mnr ^ li T *? VS * hat he had divested himself of 
uue inereto, as more fully hereinafter set forth. 

said hil^iif 11 !? .the nHegntions contained in the fifth paragraph of 
said hill, this defendant says that he has no accurate and conmlete 

and on Ke r nc r ernins said a,le S ati <™> but is informed and heTiS 

Mahonev did not n df I0 " 3 be J' ef avers ' ,hnt the said William K 
ivianone> did not die seized and possessed of the real e«HtP m™ 

W and de ^ ri > d said fifth paraoraph or of any hiS 

therein. This defendant is also informed and believes and unon 

rf n «MnfriSrt„ a ^ 

. ^r^hrstSKaS 

said WnTh^d e r h !i a,1 . e? j tians C ,° ntained in tho sixttl paragraph of 
Xjl’‘ hl9 de , fenda ?t denies that said William I, Mahonevdied 

mJTku? i 1° real estate described in the fourth paraeranh of 

time of - ht deafh n hT^ ha * ' ,,e K f aid ,fi"* L. Mahoney at the 

described in said fourth'n^ himself of title to said real estate 
forth d f h pnraj!rra P h > 80 hereinafter more fully set 

liam° n i CC Mabone 6 a rff*- ,1 ? n , ln Paid sixth paragraph that said Wil- 
a n I.. Mahoney died intestate of the real estate described in the 

“i”" 

tuei, oenies that said \\ llliam I„ Mahonev was seized and possessed 

epta ! 6 ’ and denies that he died intesTate thereo P f 2nd 
this defendant denies that any of the real estatedeseribS in the 
fourth paragraph of said bill descended to or became vested 

1.' m the plaintiff , n fee .simple or otherwise. 

seventh L" • 1 7i An swenng the allegations contained in the 

. m ll M°; left a last W1 11 and testament duly executed and 
attested on the eighteenth dav of August \ n on • . • 

this defendant was named as Executer whieh 3M’t "\7 hlC 5 
in the_ Office of the Register of Wills of this court ti. i/ j 

to Terence a'” ^ w ^'Vr? ° f by deeds in fee ample, 

of t! A d‘ SSS*,, 8 ^ that the eighteenth day 

oi maren, A. D., 1915, he was sent for by Reverend James M. 
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O’Brien, pastor of St. Peter’s Catholic* Church in Washington, D. C., 
and when this defendant went to the house of said Reverend James 
M O’Brien on said day, the latter exhibited and read to him the 
letter, dated Peceml>ef 15th, 1913, signed by said William L. 
Mahoney and witnessed by John II. King, Notary Pubic, which is 
set forth in sub-paragraph C of the tenth paragraph of said bill, 
and immediately after reading said letter to this defendant the said 
Reverend James M. O’Brien delivered to this defendant the said 
last will and testament, and also delivered to this defendant the four 
deeds described in the eighth paragraph of said bill of complaint, 
one deed l>eing to this defendant, one deed being to the defendant 
Lawrence A. Mahoney, one deed l)eing to the defendant 
20 Rosa M. Bradv, and the fourth deed being to the defendant, 
Ruth Mahoney. And the said Reverend .Tames M. O’Bnen 
then and there requested this defendant to deliver the three last 
mentioned deeds to the said grantees, Lawrence A. Mahoney, Rosa 
M. Brady and Ruth Mahoney: and this defendant promptly de¬ 
livered said deeds as so requested, that is to say, he deli\ered to 
the defendant Rosa M. Brady her deed and the deed of Lawrence 
A. Mahoney, who was a brother of said Rosa M. Brady and re¬ 
sided with her, and is informed and believes and therefore avers, 
that said Rosa M. Bradv delivered to said Lawrence A. Mahoney his 
deed, and subsequently, at the direction of said Lawrence A. 
Mahoney, recorded his deed at the same time that she recorded her 
own deed: and this defendant also promptly caused to be delivered 
to said Ruth Mahoney her said deed; and this defendant also 
promptly recorded his own (feed. This defendant furthei avers that 
said four deeds granted to said four grantees all of the real estate 
described in the fourth paragraph of said bill, divided among said 
four grantees, as set forth in the eighth paragraph of said bill. > aid 
Ruth Mahonev is an infant of tender years who resides with her 
father, the plaintiff, and this defendant alleges on information and 
belief that the deed of said Ruth Mahoney has been withheld from 

^This defendant says that said deeds are regular in form and exe¬ 
cution and deliverv, and he denies that they are invalid or void, 
and denies that no title, estate, interest, ownership or possession of 
said real estate passed or vested by said deeds in the defendants, but 

avers the contrary. . . , v 

9. Answering the allegations contained in the ninth paragraph 

of said bill, this defendant h<os no knowledge as to whether or not 
the plaintiff knew of the existence of the said deeds or will during 
the lifetime of the said William Tv. Mahoney, and if such 
21 allegations lie deemed material, demands strict proof thereof. 

This defendant admits that so far as he is concerned, he 
paid no valuable consideration to said William L. Mahoney for the 
said deed to this defendant, or for the real estate thereby deeded to 
this defendant, but avers that no consideration was necessary there¬ 
for. He denies that he and the defendants Rosa M. Brady and 
Lawrence A. Mahoney occupied no such relationship to the said 
William L. Mahoney'as would justify a gift by him to them in 
consideration of love and affection, but says that while the defend- 
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ant Ruth Mahoney is the granddaughter of said William T Mn 
Brady, are nephew and niece of said W il l i \t i Kosa M ; 

?Li d e ; viiliam 

of ^d hilT e r/ l allegations contained in the tenth paragraph 

liani^t sai7deeds^he^id”^Il- 

Se a S°dL WaS not mentally and physically competent to 

phaticallv denies that°atXttelc t\l further . Positively and em- 
<aid Wiliiom t v i ' e ^ lnie the execution of said deeds the 

rf ThS defendant H°r7 " nder th , e “«™nce and domination 

said deeds the said \^'ill^ 'xi 7 * le time 0<> tbe execution of 

infirm “x-or fncanncSv 1V phoney was suffering f rom any 

denies that he in »nv t- H f u * her Positively and emphatically 

to execute the ™id d~d J lnfluence d »M William L. Mahonev 

not know oAh l nn i ! "' er *, *? a matt<?r of *«* ‘hat he did 
99 r • execution of the said deeds or anv of tlipm 

22 or of any intention on the part of the W WifbL T W ’ 

s it's 

set forth. • hlm ° f sa,d w,1 > and de eds, as hereinbefore 

paragraph n ten h tlds^fendlnt nt8 f ned ® ub -P arasra P h C of said 
paragraphs seven and eight^"" 1 **“* *° h ’ S fo "« “ to 

graph of r sdd S bfll ‘7i h !t a J le 7 ti0 . nS e° ntain ed in the eleventh para- 

ttt^aswissaas ~ •» 

unhlX tfm 'rdThk 'd^t 

» i fi. ““ * f “t 11 * chi,d r » d h.s . g ui..? 

l ! l ' Mahoney are claiming under his said deed 
, „„f, to B'e remaining allegations contained in the twelfth thir¬ 
teenth and fourteenth paragraphs of said hill ft»»- a c V . 
advised bv mim»l *w Vi " 1 saia blll > thls defendant is 
nt , ■ 71 tbat tlle - v llre n,er e statements of conclusions of 
law and that it is not necessary for him to answer the same 

oo h/l nd n °r h ^ Vln j 5 h } l } y answei *ed, this defendant prays to 

XXSsss 1 "' ,,h h “ «*» >w. as 


.TAMES S. EASBY-SMITH 
RALPH B. FLEHARTY, 

Atfys for Def’t William J. Donovan. 


WM. J. DONOVAN. 
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District of Columbia, ss: 

William J. Donovan, first being duly sworn, on oath, deposes and 
gays, that he has read the foregoing answer by him subscribed and 
knows the contents thereof; that the matters and things stated 
therein of his own personal knowledge are true; and those stated 
upon information and belief, he believes to be true. 

WM. J. DONOVAN. 

Subscribed and sworn to before me this 24th day of May, A. D. 
1915. 

[seal.] RICHARD 0. SANDERSON, 

Notary Public, D. C. 


Answer of Defendant Rosa M. Brady to Amended Bill. 


Filed May 25, 1915. 

******* 

The defendant Rosa M. Brady now and at all times hereafter 
saving to herself all and all manner of benefit and advantage by 
way of exception, motion or otherwise that may be had or taken 
to the many errors, uncertainties, imperfections and want of equity 
in the said plaintiff’s amended bill of complaint, for answer thereto, 
or to so much thereof as this defendant is advised it is material or 

necessary for her to answer, says: . . _ . , 

1 and 2. This defendant admits the allegations of the hrst and 

second paragraphs of said bill. 

3. Answering the allegations contained in the third paragraph 
of said bill, this defendant admits that the said William L. 
24 Mahoney was a citizen of the United States and a resident 
of the District of Columbia; that he departed this life in 
said District on March 15, 1915, a widower; and that he left as his 
sole heir at law and next of kin his son, the plaintiff John L. Ma¬ 
honey. This defendant admits that the said William L. Mahoney 
died at the home of the plaintiff on Naylor Road, in said District; 
but upon information and belief denies that the said William L. 
Mahoney lived with the plaintiff for some time prior to his death; 
but avers that said William L. Mahoney was removed from his own 
home to the home of the plaintiff during his last illness, and only a 
few days before his death. This defendant has no accurate informa¬ 
tion as to the age of the said William L. Mahoney, but believes it is 
true that at the time of his death, he was about eighty years of age. 

4 Answering the allegations contained in the fourth paragraph 
of said bill, this defendant says that prior to his death the said 
William L Mahoney was seized in fee simple of the real estate 
described in said fourth paragraph; and that up to the time of his 
death the said William L. Mahoney was in possession of said real 
estate’ and exercised dominion over the same, as set forth in said 
paragraph. This defendant denies, however, that at the time of 
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hisi death the said William L. Mahoney was seized of said real estate 

5. Answering the allegations contained in the fifth Darairranh 
Of saad bill this defendant says that she has no aeourate and ^S 
plete knowledge concerning said allegations, but is informed and 

* Win' 65 ’ f nd M 0r ,‘ SUC 1 ’“formation and belief, avers that the said 

" llliam L. Mahoney did not die seized and possessed of the real 
estate mentioned and described in said fifth paragraph or of 
25 any interest therein. This defendant is also inlhrmed and 

the saW Willhun V \1T SUCh lnformation and belief avers, that 
i e said William L. Mahoney never exercised any right in and to 

said real estate As to the allegations concerning said real estate 

described in said fifth paragraph this defendant demand strict 

proof if the same be material to the issues. slnct 

fi. Answering the allegations contained in the sixth paragraph 

°lT d , h ' \ tllls defendant denies that said William L. Mahonev 

of e > ilS t U> t le rea e '[ ale described in the fourth paragraph 

ot said bill but again says that the said William I.. Mahonev at 

the time of lus death had divested himself of title to said real estate 
forth ibed *“ S1 “ d fourth Paragraph, as hereinafter more fully set 

Concerning the allegation in said sixth paragraph that said Wil- 
liam L. Mahoney died intestate of the real estate described in the 
fifth paragraph of said bill, this defendant, upon information and 
belief, denies that said \\ illiam L. Mahonev was seized and pos- 

Aml d t| 0f Tr 'T f‘, ate ! and denies that he died intestate thereof. 
And this defendant denies that any of the real estate described in 
he fourth paragraph of said bill descended to or beca.ne vSd In 
the plaintiff in fee simple or otherwise. 

7 and 8. Answering the allegations contained in the seventh and 
\irir 1 pa T rag [?P* ls °* kill, this defendant says that the said 

a J lone ^ wh ^ diet ] on to-wit, the fifteenth day of 
March, 191o, left a last will and testament duly executed and at- 
^d^n the eighteenth day of August, A. D., 1013, i„ which the 
defendant W illiam J. Donovan was named as Executor: which said 
last will and testament has been filed and offered for probate bv 
stud Donovan in the Office of the Register of Wills of this court. 

9 fi T h d f a n ( < a r aa 'V I, f «’at no testamentary disposition was 
26 attempted to be made by said will of any real estate, but says 

graph - that Sa * d fWt W1 Wld testament contains the following para- 

‘‘Fifth. My real estate I have disposed of by deeds in fee simple 

R 1^x7 1 *' 6 A- ^ a j l0 'iey. William J. Donovan, Rosa M. Bradv and 
Ruth Mahoney, and said deeds are to be delivered to mv beneficinrips 
after my decease by the Executor of this will.” 

This defendant is informed and believes, and upon such informa¬ 
tion and belief avers, that on to-wit, the eighteenth dav of March, 

A. D., 191S the said defendant Donovan was sent for by Reverend 
James M. O Rrien. pastor of St. Peter’s Catholic Church in Wash¬ 
ington, D. C., and when said Donovan went to the house of said 
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Reverend James M. O’Brien on said day, the latter exhibited and 
read to said Donovan the letter, dated December 15th, 1913, signed 
by said William L. Mahoney and witnessed by John H. King, No¬ 
tary Public, which is set forth in sub-paragraph C of the tenth 
paragraph of said bill; and immediately after reading said letter to 
said Donovan the said Reverend James M. O’Brien delivered to said 
Donovan the said last will and testament, and also delivered to said 
Donovan the four deeds described in the eighth paragraph of said 
bill of complaint, one deed being to this defendant, one deed being 
to the defendant Lawrence A. Mahoney, one deed being to the de¬ 
fendant William J. Donovan, and the fourth deed being to the de¬ 
fendant, Ruth Mahoney. And that the said Reverend James M. 
O’Brien then and there requested said Donovan to deliver three of 
the last mentioned deeds to the said grantees, Lawrence A. Mahoney, 
Ruth Mahoney, and this defendant, and said Donovan promptly 
delivered said deeds as so requested, that is to say, he delivered to 
this defendant her deed and the deed of Lawrence A. Mahoney, who 
was a brother of this defendant and resided with her, and 

27 this defendant delivered to said Lawrence A. Mahoney his 
deed, and subsequently, at the direction of said Lawrence A. 

Mahoney, recorded his deed at the same time that she recorded 
her own deed. This defendant further avers that said four deeds 
granted to said four grantees all of the real estate described in the 
fourth paragraph of said bill divided among said four grantees, as 
set forth in the eighth paragraph of said bill. Said Ruth Mahoney 
is an infant of tender years who resides with her father, the plain¬ 
tiff, and this defendant alleges on information and belief that the 
deed of said Ruth Mahoney has been withheld from record. 

This defendant says that said deeds are regular in form and exe¬ 
cution and delivery, and she denies that they are invalid or void, 
and denies that no title, estate, interest, ownership or possession of 
said real estate passed or vested by said deeds in the defendants, 
but avers the contrary. 

9. Answering the allegations contained in the ninth paragraph 
of said bill, this defendant has no knowledge as to whether or not 
the plaintiff knew of the existence of the said deeds or will during 
the lifetime of the said William L. Mahoney, and if such allega¬ 
tions be deemed material, demands strict proof thereof. This de¬ 
fendant admits that so far as she is concerned, she paid no valuable 
consideration to said William L. Mahoney for the said deed to this 
defendant, or for the real estate thereby deeded to this defendant, 
but avers that no consideration was necessary therefor. This de¬ 
fendant denies that she and the defendants William J. Donovan and 
Lawrence A. Mahoney, occupied no such relationship to the said 
William L. Mahoney as would justify a gift by him to them in 
consideration of love and affection, but says that while the 

28 defendant Ruth Mahoney is the granddaughter of said Wil¬ 
liam L. Mahoney, being the daughter of the plaintiff John 

L. Mahoney, this defendant, and the defendants Lawrence A. Ma¬ 
honey and William J. Donovan are niece and nephews of said Wil¬ 
liam L. Mahoney, and are among the nearest blood relatives of said 

3—2919a 
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William L. Mahoney, except the plaintiff and the said Ruth Ma¬ 
honey. 

10. Arswering the allegations contained in the tenth paragraph 
of said bill and sub-paragraphs A and B thereof, this defendant de¬ 
nies that at the time of the execution of said deeds the said Wil¬ 
liam L. Mahoney was not mentally and physically competent to 
make a valid deed or contract. She further, upon information and 
belief, denies that at the time of the execution of said deeds the 
said William L. Mahoney was under the influence and domination 
of said William J. Donovan. She denies that at the time of the 
execution of said deeds the said William L. Mahoney was suffering 
from any infirmity or incapacity. Upon information and belief 
she denies that said Donovan in any manner influenced said Wil 
liam L. Mahoney to execute the said deeds. 

Answering the allegations contained in sub-paragraph C of said 
paragraph ten, this defendant refers to her foregoing answer to 
paragraphs seven and eight. 

11. For answer to the allegations contained in the eleventh para¬ 
graph of said bill, this defendant refers to her foregoing answer to 
the allegations of the seventh and eighth paragraphs. 

12 13 and 14. Answering the allegations contained in the twelfth, 
thirteenth and fourteenth paragraphs of said bill, this defendant 
admits that she recorded her said deed and is claiming thereunder: 
and that the said defendant Lawrence A. Mahoney recorded his 
deed through this defendant and claimed thereunder until the time 
of his death, which occurred since the filing of said bill, and 
29 that at the present time the children and heirs at law of 
said Lawrence A. Mahoney, of whom this defendant is testa 
mentary guardian, are claiming under his said deed. 

As to the remaining allegations contained in the twelfth, thir 
teenth and fourteenth paragraphs of said bill, this defendant i: 
advised by counsel that they are mere statements of conclusions 
of law and that it is not necessary for her to answer the same. 

And now having fully answered, this defendant prays to be hence 
dismissed with her reasonable costs in this behalf unjustly sus 

tamed. ^ -n I r r»T» * 


ROSIE M. BRADY. 


JAMES S. EASBY-SMITH, 
RALPH B. FLEHARTY, 

Att’ys for Deft Rosa M. Brady. 


District of Columbia, ss : 

Rosa M. Brady, being first duly sworn, on oath, deposes and says 
that she has read the foregoing answer by her subscribed and knows 
the contents thereof; that the matters and things therein stated of 
her own personal knowledge are true; and those stated upon in- 
formation and belief, she believes to be true. ^ BRADy 
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Subscribed and sworn to before me this 24th day of May, A. D. 
1915. 

[seal.1 RICHARD 0. SANDERSON, 

Notary Public, D. G. 


Order Setting Case for Trial. 


Filed June 2, 1915. 


30 By request of the Counsel for parties to this Cause and 

for satisfactory cause shown, it is ordered this 2nd day of 
June, 1915, that this Cause be and it is hereby calendared for hear¬ 
ing and trial in open Court for June term and is specially set for 
June 14th, 1915, at ten o’clock. 

WALTER I. McCOY, Justice. 


Answer of Defendant Ruth Mahoney. 


Filed June 3, 1915. 


* * * * * * * 

Answer of the Defendant Ruth Mahoney, an Infant, by Charles 
W. Stetson, Her Duly Appointed Guardian ad Litem, to the 
Amended Bill of Complaint of the Above-named Plaintiff Filed 

in This Cause. 


This defendant being an infant under sixteen years cannot admit 
or deny the matters set forth in said Bill and her rights and interest 
in the subject matter of the Bill are submitted to the protection of 
this Honorable Court. 

RUTH MAHONEY, 

By CHARLES W. STETSON, 

dninrAini). nA TA.te.lTL. 


Oral Opinion of Cou/rt. 

Filed June 29, 1915. 

******* 

Washington, D. C., Monday, June 28, 1915 1.30 p. m. 

The Court (Mr. Justice Stafford): This is a bill in equity by the 
heir of William L. Mahoney to have a cloud removed from his 
title, as heir, to certain lands, said cloud consisting of cer- 
31 tain deeds executed by said William L. Mahoney and left 
by him in the hands of a depositary, to be delivered to the 
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grantees after the grantor’s death, and so delivered by the de- 

• q, , lestlon 18 whether the delivery to the depositary 
was effectual m law to pass the grantor’s title, or whether it, re¬ 
mained in the grantor at his death and passed to the plaintiff by 

concerned 16 grant0r having died intesto te as far as his real estate is 

The acts of the grantor and the circumstances surrounding those 
acts were these: Owning these lands and a considerable amount of 
personal property, he made up his mind to dispose of his whole 

and "' ent *° a , notar - v *° have the will drawn up, 
taking with him a memorandum containing a description of the 

real estate and a designation of the various parties to whom his 
property both real and personal was to he devised and bequeathed 
The notary- suggested that it would be better to make a will relating 
to the personal property only, and to make deeds of the real estate 
to the several beneficiaries to be delivered after his death. The sug¬ 
gestion was adopted, and the will and deeds were drawn up and duly 
executed and were taken away by the said William L. Mahoney 
It seems that he went to his priest. Father O’Brien, and requested him 
to take charge of the will and deeds, because he had himself no proper 
place in which to keep them; that Father O’Brien objected to receiv¬ 
ing them, unless he could have a letter from the notary certifying 

T »V t L WaS r>ro f ,er for 11101 so receive them. Thereupon. William 
L. Mahoney went to the notary and procured from him a letter which 
was put in evidence, which is quoted in full in the bill. This letter 
recites that William L. Mahoney had no proper place in 
il which 11 the papers, and wished to leave them with 
father O Bnen for safe keeping and. as I remember, it also 
contains instructions as to the delivery- of the papers after his death 
the w-dl was to be delivered to the executor named in the will and 
the deeds were to he delivered to the respective grantees. 

As was said during the course of the trial, there can be no m-ave 
question concerning the right of the decedent to recall these papers 
at any time during his life. 

So far as the question of intent is concerned, the only intent he 
seems to have had was to make a testamentary disposition He looked 
upon himself as accomplishing the same purpose bv the deeds so far 
as the real estate was concerned that he was accomplishing by the 
will so far as his personal property was concerned. The will was 
certainly subject to recall; it was ambulatory, and I have no doubt 
that it was the decedent’s intention that the deeds should likewise be 
subject to recall; and, as I understand the position taken bv the de¬ 
fendants counsel, it is that they were subject to recall; but he stands 
upon the proposition that a power of recall does not prevent such a 
delivery as was made here from being a good delivery, provided the 
power of recall is not exercised during the life of the grantor 

The note from Munro vs. Bowles, 54 L. R. A., referred to by de¬ 
fendants counsel, is a very valuable one. It Is there stated, at page 

“* * * It may be said to be established by the overwhelming 
weight of authority that, in the absence of rights of third persons 
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superior to those of the grantor, the fact that the third person is 
directed not to deliver the deed to the grantee until after the grantor’s 
death does not defeat the delivery.” 

33 That is well supported by citations in the note. 

The next proposition which I call attention to is this, 
appearing on page 872: 

“It is also established by the great weight of authority, though 
there are a few eases to the contrary, that the grantor must part 
with all dominion and control over the deed at the time of its de¬ 
livery to the third person.” 

And that is supported by very numerous cases, which are cited 
in the note. • 

On page 873 this paragraph appears: 

“A few cases have denied the necessity of the grantor’s parting 
with all control and dominion over the deed, holding that not¬ 
withstanding the reservation by the grantor, at the time of the de¬ 
livery to the third person, of a right to control or recall the deed, 
the delivery will nevertheless he effectual if such right is not ex¬ 
ercised by the grantor during his lifetime.” 

Then follows a statement of the cases so holding, followed by this 
paragraph, on page 874: 

“These cases, as is apparent from the citations previously made, 
are opposed to the great weight of authority on the point in ques¬ 
tion.” 

On the right of the grantor to revoke, we find at page 903 this 
statement : 

“It having been shown that the parting by the grantor with all 
dominion and control over the deed is a requisite of this mode of 
delivery, it follows that if the conditions are such as to uphold a 
delivery, in the absence of any attempt by the grantor to revoke 
the instrument, no such attempt can operate to defeat a delivery; 
and it has been so held.” 

34 Then follow the cases in which it was held that the at¬ 
tempt of a grantor under such circumstances was ineffectual. 

As applied to the present case, it would be equivalent to saying that 
William L. Mahoney could not have' done anything that would 
have prevented the operation of these deeds, which, as I understand 
it, is contrary to the fact, as shown by the evidence, and contrary 
to the position taken by the defendants’ counsel. 

On page 910 occurs the summary of this learned note, from which 
I take tins proposition: 

“* * * A valid delivery may he made by delivering the deed 

to a third person for the grantee with or without directions to de¬ 
liver the deed to the grantee after the grantor’s death, if the grantor 
parts with all dominion and control over the deed at the time of its 
delivers’ to the third person 

That, as I understand it, is a summary of the learned editor’s 
note upon the subject and the result of his analysis of the cases. 
When we apply that test to the present case, it seems to me to admit 
of no doubt that the grantor did not part with the control over these 
deeds during his lifetime, did not intend to part with it, could not 
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have been prevented by anyone from recalling them and destroying 
them if he had chosen to do so, any more than he could not have 
been prevented from calling and destroying his will, and that, in 
view of that fact, there was no effectual delivery of the deeds. 

My view upon this subject is so well fortified by the cases and the 
reasoning of the cases that I think it will not be necessary to go into 
the question of the capacity of William L. Mahoney. If the case 
were to be disposed of upon that issue, I should wish to read the 
evidence again and give very careful consideration to it. 
35 I am not prepared to say what my finding would be upon 
the question of capacity. The case, of course, will go to a 
higher court, and the evidence will all be Wore that court, if the 
parties wish to raise there the question of capacity, and that court 
will be able to pass upon this question as well as upon the other. 

Certified as correctly taken. 

WENDELL P. STAFFORD, Justice. 


Decree. 

Filed June 29, 1915. 

******* 

This Cause having come on to be heard upon its merits in open 
Court at this term and having been duly considered, it is, by the 
Court, this 29th day of June, A. D., 1915, adjudged, ordered and 
decreed that the Deeds of William L. Mahoney dated August 15, 
1913, and acknowledged August 18, 1913, to the defendants Wil¬ 
liam J. Donovan, Lawrence A. Mahoney, Rosa M. Brady, and 
Ruth Mahoney, as fully described in the Bill, are hereby declared 
void and of no effect, and the clouds cast by said first mentioned 
three deeds recorded, respectively, among the Land Records of the 
District of Columbia in Liber 3771 at folios 482 et seq., 427 et seq., 
and 428 et seq., upon plaintiff’s title to the property described in 
said recorded deeds are hereby removed. This decree being with 
costs, to be taxed by the Clerk, against the defendants and the plain¬ 
tiff shall have execution therefor as at law. 

WENDELL P. STAFFORD, Justice. 

From the foregoing decree the defendants other than the defend¬ 
ant Ruth Mahoney in open Court noted an appeal, and the Court 
fixed the supersedeas bond on appeal in the penalty of two 
36 Thousand Dollars and cost, bond in the penalty of $100. 

WENDELL P. STAFFORD, Justice. 

Memoranda. 

July 21, 1915.—Bond on appeal for $2,000 approved and filed. 

August 5, 1915.—Time to submit statement of evidence extended 
to September 15, 1915, and to file transcript of record, to September 
25, 1915. 
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September 3, 1915.—Time to submit statement of evidence ex¬ 
tended to October 1, 1915, and to file transcript of record, to Octo¬ 
ber 15, 1915. 

September 28, 1915.—Time to submit statement of evidence ex¬ 
tended to October 10, 1915, and to file transcript of record, to Octo¬ 
ber 20, 1915. 

October 9, 1915.—Time to submit statement of evidence extended 
to October 20, 1915, and to file transcript of record, to October 30, 
1915. 

October 20, 1915.—Time to submit statement of evidence ex¬ 
tended to October 30, 1915, and to file transcript of record, to 
November 10, 1915. 

37 October 29, 1915.—Time to submit statement of evidence 
extended to November 10, 1915, and to file transcript of rec¬ 
ord, to November 20, 1915. 

November 10, 1915.—Time to submit statement of evidence ex¬ 
tended to November 30, 1915, and to file transcript of record, to 
December 10, 1915. 

November 30, 1915.—Statement of Evidence submitted. 

December 10, 1915.—Time to file transcript of record extended to 
December 28, 1915. 

December 30, 1915.—Time to file transcript of record extended 
to January 15, 1916. 

January 15, 1916.—Time to file transcript of record extended to 
January 31, 1916. 

Designation of Record. 

Filed January 17, 1916. 

******* 

The Clerk will please include in the transcript of record on appeal 
in the above-entitled cause, the following papers: 

I. Amended bill of complaint. 

2. Order of May 11, 1915, appointing guardian ad litem. 

38 3. Petition of plaintiff, suggesting death of defendant Law¬ 
rence A. Mahoney, and to make new parties. 

4. Order of May 25, 1915, appointing guardian ad litem for new 

infant defendants. 

5. Answer of infants by guardian ad litem. 

6. Order making infants new parties defendants. 

7. Order appointing guardian ad litem for new infant defend- 

^8. Answer of new infant defendants to amended bill. 

9. Answer of defendant William J. Donovan. 

10. Answer of defendant Rosa M. Brady. 

II. Answer of infant defendant Ruth Mahoney. 

12. Order of June 2, 1915, calendaring cause for hearing. 

13. Opinion of the Court. 

14. Final decree. 

15. Copy of docket entries. 
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16. Memorandum of appeal noted and bond fixed. 

1/. Memorandum ol appeal bond approved and filed. 

IS. Memorandum of orders entered from time to time enlanrim? 

EsA * ... •»> 

19. Assignment of errors. 

20. This designation of record. 

i// , /w J / MES s - easby-smith, 

Agorae// /or Defendants Other Than Ruth Mahoney 

GEORGE C. GERTMAN, 

Attorney for Plaintiff . 


39 


Assignment of Errors. 
Filed January 27, 1916. 


In the Supreme Court of the District of Columbia. 

The Court erred as follows: 

1. In failing to grant the motion of the defendant maria „t *t,„ 
conclusion of the plaintiff’s testimony, to dismiss the bill of com! 

LiTbilUva* wdn^d that r' 6 deli ', ery of the de eds mentioned in 
] . J®? V 1 d and °P erat, ive, and for the further reason that the 

In !U s!id bill. e< t0 Pr ° Ve lncon,petency or undue influence as alleged 

2. In tailing, upon all the testimony, to dismiss the bill for tfip 

reasons set out in the foregoing assignment. the 

3. In failing to rule, upon all the evidence, that the delivery of 

the deeds mentioned in the bill of complaint was sufficient and valid 
and that said deeds are operative. 1 

devisor" aH the , evide »ce, that the grantor and 

ae\isor, William L. Mahoney, was of sound and disposing mind at 
the time of the execution of said deeds. a al 

o. In failing to find, from all the evidence, that no undue in¬ 
fluence was exercised by the defendant Donovan, or by any other 
person or persons. y * owier 

6. In passing the final decree. 

p .Lly “" g •* '” B “ P ° n ,h « “”«• «'~ 

8. In failing to rule, upon all the evidence, that if said deeds were 
not validly delivered, and therefore are inoperative as deeds 
40 nevertheless they would be operative as testamentary' devises’ 
being part of the last will and testament of said Wil liam jJ 
Mahoney and subject to attack by the plaintiff only in the proceed' 
mgs looking to the probate of said last will and testament. 

JAMES S. EASBY-SMITH, 

Attorney for Defendants, Except the 

Defendant Ruth Mahoney . 


t 






Supreme Court of the District of Columbia. 


JOHN L. MAHONEY 
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43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

Vo l L n Vi la -’ , e)y certlf y the foregoing pages numbered from 1 to 
4^, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copv of which is made 
part of tins transcript, in cause No. 33324 in Equity, wherein John 
L. Mahoney is Plaintiff and William J. Donovan et al. are Defend¬ 
ants, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District this 
29th dav of January, 1916. 

TSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

44 71—2. 

In the Supreme Court of the District of Columbia, Holdine an 

Equity Court. 

Equity. No. 33324. 

John L. Mahoney 
vs. 

Wm. J. Donovan et al. 

Statement of Evidence. 

Nov. 30th, 1915. Submitted to Mr. Justice Stafford. 

45 In the Supreme Court of the District of Columbia. 

Equity. No. 33324. 

John L. Mahoney 

v. 

William J. Donovan et al. 

Statement of Evidence . 

Be it remembered. That the above entitled cause came on for hear¬ 
ing before Mr. Justice Stafford on the 15th, 16th, 17th, 18th, 21st, 
22nd and 23rd of June, A. D., 1915, George C. Gertman, Esquire, 
appearing on behalf of the plaintiff, and Messrs. James S. Easby- 
Smith and Ralph B. Fleharty appearing on behalf of the defendants, 
William J. Donovan, Lawrence A. Mahoney and Rosa M. Brady. 


JOHN L. MAHONEY. 
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The infant defendant Ruth Mahoney was not represented by counsel. 

Thereupon the plaintiff, to maintain the issues upon his part 
joined, gave evidence by the witnesses hereinafter named tending to 
prove as follows: 

Samuel H. Walker testified that he was seventy-one years old 
was formerly Major of District of Columbia police, and had known 
William L. Mahoney for probably thirty-five years. He was not sure 
as to the last time he saw him, but the last time he had business with 
him was in July 1013, when he came up to see witness and witness 
explained to him the difference between a three-vear and five-year 
insurance policy. He spent probably from nine o’clock until three 
o’clock in the office of witness and seemed to be very nervous and 
excitable and constantly made remarks about John trying to bother 
him with hot irons. Then he wanted the witness to fix a will for him. 
Witness finally told him, after trying to coax him, that he was not 
in a condition to make a will and told him “Mr. Mahoney, I have 
known you a great many years and we have been very friendly, 
we have had a great deal of business together, but, says T, you 

46 are not in condition of mind today to make a will and I shall 
have to decline to make it for you today. You will have to 

come some other time.” On cross examination witness said he found 
him nervous and excitable that day and told him he was not in con¬ 
dition of mind to make a will. 

Edward H. Neumeyer testified that he is engaged in wholesale 
liquor business, knows Mr. William J. Donovan and has business re¬ 
lations wdth him. sells him whiskey and wine; that Mr. Donovan is 
engaged in retail liquor business; does not have social relations wdth 
Mr. Donovan’s family, but does with Mr. Donovan; has been different 
places together to take lunch. Knew Mr. Wm. L. Mahoney from 
meeting him three or four times at Mr. Donovan’s bar. Mr. Donovan 
introduced them. The last time he saw’ him there was when Mr. 
Mahoney asked him if he would come dow n to his house some time 
and witness a paper and witness told him he would and gave him a 
card with a telephone number how* to reach him and one day w’hen 
getting back to his office the clerk said there w*as a call there to go 
over on Eye Street, he thinks. It did not make much of an im¬ 
pression on witness at the time. He went there and signed this 
paper. He went to a frame dwelling house; w’ent up a few* steps as 
well as he remembers; it might have been on L Street, although he 
said Eye Street. He does not know\ He thinks it was near 6th 
street. He went there in his machine and w'hen he arrived there, he 
met a man named Loftus on the outside and they walked in and there 
was a little third man there, as far as he remembers a Justice of the 
Peace. Went in a back door and he pulled this paper out and asked 
witness to witness it and he glanced at it to see if it w’as a will and 
signed it. Mr. Mahoney only asked him to sign it and thanked him 
for doing so. Not a word was said about secrecy. Afterward 

47 he told Mr. Donovan that he had done a favor for his friend 
the other day; told him it was a will. 
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he°wan[rwl*\ M \ Mah0ney told him 
whom he .net out f^-nt^or twen/v.fiv 8 ha ^ known Mr. Loftus, 
which bears the file mark of “Tamo r r G ^ ears : > Being shown a paper 

date of March 19 1915- whiVh hJ *?’ u eglSt€r of WiUs ’ under 
“Edward H. Neumever ’ T A , h , . at th * ^o™ of the signature 

same and state whether or not it u^if- aske( ^ to exam ine 

and that the paper exhibited t!n Li S , 18 ^J5 na ^ ure ’ stated that it was 
on that day that Mr T ofh, i ^ ^ Tu* 4 le P^ 1 * that he witnessed 
after him ^ dS Z ^ jlnU K S ? T £ presen <*> ri * ht 

asked him if he would M 1 Dol ? ovan s bar when Mr. Mahoney 

h. *» J, •'s '7 him lh “ 

not rernemwUoiher^t not the wi " ; does 

Mahonev a-kod him t, l * . n ° n . ovan was present when Mr. 

AS!,*** "" d ” « witness and he 

an, ouJtf™ I 1 ””* hil " »*«■ »M 

4R ? 'P ‘he mind of the witness as to his mental 

£Si't ta,ked p e r^ tly normal to wiSiLfJSS 

just about dTffemS; thinS " eVer °" a " V PartiCU,ar Sub ‘ ect ’ 

Q,. Did he appear to be feeble phvsicallv?” A “T did 
any attention to it, to tell you the trnth » * * DOt P * y 

eve J happened or he never said anvthing which raised 

s arc t: L;r ■ *& & ** ^ »4“ = " 

—A 5U irsaxsa-sv 

noi .seen Mr. Mahoney since he witnessed the will. 

«tah"bnSr,™ t ‘S£J veare^knew t”Si,mTM h "a 


JOHN L. MAHONEY. 


a monthly statement issued December 22, 1914, showing rent oollec- 
taons. Property reierred to in this statement was owned by Mr 
Mahoney. Witness collected the rents for Mr. Mahoney fo/about 

^fo“ ye8 f P revl0US hls death and up to the time of his death 
Inferring to the monthly statement, witness gave the rental and his 
valuation upon the properties owned by Mr. Mahoney as follows: 

renlcdSft'" 8 pap l r:) T h T “ 406 Ei « hth Street > Southeast, 
.fr V°- P i er TT th ’ val “ ed > in m y opinion, at about $2,500. 
There are four brick houses, Nos. 501, 503, 505 and 507 L Street 

renl'nf; at $52.50. Those four houses are, in my opinion’ 

imfat S12 U 5ff°’ U00 ' i fra T a 0USe ’ 511 L Street > Southeast, rent- 
1106 T**’ Va ‘ Ued at about ^i. 000 - A frame house, 

, Stre ^ 0 S ° ut £ east > renting at $7.30, worth about $650. 

^ 602 k Street, Southeast, renting at $11 a month 

worth about $1,000 A brick house, 616 K StrL stVtheast rent- 

it worth about «1°5( ft th rS. hous ? and the ground in connection with 
T Qtll, i , $l,o00. There is a vacant lot between 507 and 511 
Street, Southeast, with which I had nothing whatever to do The 
total value of this real estate being $12,650. Witness identified a 
bill for taxes for the year ending June 30, 1914, calling for a, total 
49 ^esfment of $10,081 on the property just referred to. This 

Mav b 19lTnt "tv^l- 0 $1 r 51 v, 2 V WaS paid trough his office in 
Ma) 1914 at William L. Mahoney’s direction and charged 

against the account of W illiam L. Mahoney. The tax receint to- 

gether with the monthly statement of rent identified by witness were 

received in evidence and marked exhibits 1 and 2. ' ’ 

v\ ltness has no recollection of seeing Mr. Mahoney since about 
two years ago, when he talked with him for a very few moment! he 
has not seen Mr. Mahoney very often in the last four or five years 

him th^^ifne 6 ( Mr ' Ma Ji° n ey’s visit the last time lie saw 

him, the witness replied that several years previous to that time Mr 

teineTlftswm br T’l IRht h * m ® r' ed ei ' velo Pe> which he said com 
tamed Ins will. It was so marked on the outside and he made this 

statement to him and asked him to put it in his safe and keep it 

for him and m the event of his death, to take it to The proJ 

parties. W hen he came to the office of witness about two years 

he requested that witness give him that package, which witness 

him then*" 1688 d ° 6S n0t th,nk he had five minutes’ conversation with 

Q. Did you gain any opinion of his mental and physical condi¬ 
tion from the talk that you had with him on that occasion? Were 

you impressed? A. That subject did not occur to me at all. I did 
not think anything about it at all.” 

hJTwT e “? ati °?< the witness testified that he does not remem- 

ufJd Af d m” n the dfteen years previ °us to his death that he col¬ 
lected Mr Mahoney’s rents that Mr. Mahoney owned any other 

property than that listed on the rent statement/ That witness only 
collected the rents and did not pay taxes; the only taxes witness 
ever paid was the bill of May 29, 1914, ’and probably a IS 
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assessment, which Mr. Mahoney had asked witness to pay for him. 

Anat several pieces oi this property were acquired during 
50 his fifteen years, one piece, 400 8th Street being purchased 
.. t " e J' e °r thirteen years ago and probably through oflice of 
witness The o her property witness thinks Mr Mahoney had be- 

c hased' since. *^' U " n '“' S with hini i none has been pur- 

Remittances were made to Mr. Mahoney by check Witness bn, 
these checks and they show Mr. Mahoney l elements Wol 

t rour^lTr 1 l* at \° n f Ba ,“ k °J VV ’“hington and some went 
through other banks cashed and endorsed by other iieople. Two 

years ago Mr. Mahoney was probably about eighty years old At 

that tame if he had undergone any mental change from his previous 

condition, it was not such that witness had noticed it. When asked 

whe her or not Mr. Mahoney was or was not a shrewd business man 

that \R Ytoh mrS and coneernin « h >s Property, the witness replied 
that Mr. Mahoney was very economical about his money. He never 
knew him to waste anything. y 

tho Q in l i U p y ° U " ate " h ®, the r or not in your opinion two years ago, 
the last time you saw Mr. Mahoney, he was competent to make a 

valid deed or contract A. As 1 stated, I had not any occasion to 
think otherwise. I did not notice him with any such idea He 

h^w^ftble p e hySly h ” Sa '“ e “ 1,6 al " ayS badbeen > exce P‘ that 

four'S five'yeare? Ckage hl th ® CUStody of witness about 

51 , /",” N H. Ki - n , g . testll ‘od that he was seventy-six years old 

• , , last January and knew Mr. William L. Mahoney for at loan 

r Notov Publ1c Pr °Wh y l0nger ’ ( had , business relations with him as 
a x °*J 1 u .* ^ itness is not a lawyer. As Notary Public he 

exmitcd pension papers for Mr. Mahoney. The last time he exe¬ 
cuted any pension papers was alxmt 1012. A few days prior to the 
making of his will Mr. Mahoney came to him to have some papers 
prepared. Witness was then living at 1010 Eye Street, SoutluLst 
Mr Mahoney was alone. He said he came to him to prepare his 

him a , n< Sa ' d n °j blng e ]' se ? 4 that time - Witness asked him to give 
him a memorandum of what he wanted done. He had a written 

memorandum of what he wanted done and witness struck out the 

I* Subj t, eC ‘ *° modifications. This memorandum was a list of re!i 

f vpeaTitteiyiisf' n MrM W h S Collec ‘!" K . rent for - He thinks it was 
a typewritten list. Mr Mahoney said he wanted the will made to 

divide his property and witness told him to bring him a lirt of h£ 

canf 6 h y r.l a Stat T ent of what he wanted done and Mahoney 
cam© back the second time and brought the list showing h^ i? 

wanted the property divided, and witness! who d^no/know m 

t'hoTh !?‘) d " nting t le J‘1 was ’ then drew a draft of the will “After 
that had been prepared, I suggested to him to divide his property 

instead of doing it by will, to do it by deeds, to deed the property to 

those that he wanted to have it.” Witness advised him to di4k 
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the property by deeds and drew the deeds, typewriting them him¬ 
self. Mr. Mahoney came to his house again probably a day or two 
before the signing of the will, when witness read the will, as modi¬ 
fied, over to him and showed him the deeds and at that time Mr. 
Mahoney signed the deeds. This was a couple of days before he 
signed the will. Mr. Mahoney did not take the deeds away at that 
time, but they remained in the possession of the witness.' When 
Mr. Mahoney came a couple of days later, witness submitted the 
will to him and Mr. Mahoney went out and got the witnesses. 
This happened at the home of the witness, 1016 Eye Street, South¬ 
east. Witness told him he would need witnesses. Mr. Mahoney 
was not surprised at this. He knew T he had to have witnesses. 

52 Mr. Mahoney was gone probably tw enty minutes or a half hour. 

itness at that time lived in a frame house on Eye Street 
near the eorne^ of 11th Street. Witness never went to Mr. Ma¬ 
honey’s house in connection with “the will business.” Mr. Mahoney 
brought the witnesses in. W itness identified the signature to the 
paper and stated that that paper is the same paper that he prepared 
and had been testifying about. No one accompanied Mr. Mahoney 
on any of his visits to the office of witness. He did not tell witness 
anything about his personal estate. Everything in the will and 
everything that is recited in the will was told to him by Mr. Mahonev 
and he did not gain any information from anybody else and never 
knew anybody in connection with it but Mr. Mahoney. There was 
something said by Mr. Mahoney in connection with the statement in 
his will that John, his son, had been provided for by the will of his 
deceased wife, but this should have been modified, as Mr. Mahonev 
made some mention of the estate of a McGrath. Witness read this 
paper over to Mr. Mahoney before it was signed. 

With reference to a clause in the will reading as follows: “5. My 
real estate I have disposed of by deeds in fee simple to Lawrence A 
Mahoney, William J. Donovan, Rosa M. Brady and Ruth Mahoney, 
and said deeds are to be delivered to my beneficiaries after my de¬ 
cease by the Executor of this will.” The witness when asked- “Did 
he tell you that,” replied “He agreed to that. I wrote that myself.” 
\\ itness made that suggestion and the clause is his own composition. 
Witness says that Mr. Mahoney did not tell him who Lawrence A. 
Mahoney was or who William J. Donovan was, except that he thinks 
Mr. Mahoney probably said something about a nephew. He does 
not know r whether Mr. Mahoney told him who Rosa M. Brady was. 
He cannot remember. He thinks Ruth Mahoney was Mr. Mahoney’s 
son’s daughter. Mr. Mahoney had these names written out when 
he came to see him. Witness returned the paper on which 

53 these names were written and does not know in whose hand¬ 
writing the same was. Witness knew that John Mahoney 

wa s the son of William L. Mahoney. He did not know any of the 
other- mentioned in the will. 

When asked whether Mr. Mahoney told him that he wanted his 
debts paid out of his personal estate, witness said he inserted that 
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himself as he usually did in drawing wills and that Mr. Mahoney 
adopted that suggestion and agreed to it. 

At this point it was conceded between counsel that so far as known 
the personal estate consisted of $6,800. money on deposit in the 
National Bank of Washington. 

^ itness further testified in his direct examination that it was 
probably twenty minutes or half an hour after Mr. Mahoney left 
his house to get the witnesses that he returned. He does not remem¬ 
ber the day of the week on which the will was executed, but knows 

that it was in the morning. The deeds were also executed in the 
morning. 

That all of the deeds that witness prepared for Mr. Mahoney were 
placed in separate sealed envelopes and the name of the grantee in 
the handwriting of the witness was written on the outside of the 
envelope. Ihe outside envelopes, which were typewritten with the 
names of the grantee in each case were not prepared by witness and 
he has no knowledge of same. The will was place- in a large en¬ 
velope. All of the deeds and the will—the five papers—were placed 
m one large envelope and sealed and turned over to Mr. Mahoney 
the day the will was executed. The will bears date August 18 1913. 
Some time after that—just when the witness does not know—Mr 
Mahoney came to witness and said that lie had been up to see Father 
0 Brien and he wanted him to take charge—". Just how much 
time had intervened since the 18th of August, witness could not say 
W hen Mr. Mahoney took these deeds and the will sealed in that 
envelope lie said was going to put them away for safe keeping ” 
Witness did not suggest to him to record the deeds at the time lie 
executed the deeds, and before tliev were sealed up in the en¬ 
velope. 

^ Q’ suggested to him that a more feasible wav to dis¬ 

pose of his real estate than by will was by deed?" A. “I did " 

Q. “The deeds to operate to convey the reaf estate and tiie will to 
o^rate to convey his personal estate, both to take effect after the 
death of Mr. Mahoney?” A. “That was his intention.” 

Nothing at all was said about secrecy when these papers were ex¬ 
ecuted Mr. Mahoney did not tell the witness that he was mine to 
hand the papers to Donovan. After reading that clause of the will, 
which directs " The deeds are to be delivered to my beneficiaries after 
my decease by the hxecutor of this will,” he was asked if he knew 
whether or not Mr. Mahoney intended to hand these papers to Dono¬ 
van to deliver to those lieneficiaries at that time or whether it was his 
intention to keep the deeds in his own possession and the witness 
replied, that it was the intention that the Executor should take and 
deliver the deeds after Mr. Mahoney’s death. 

Q. “He was to keep them in his possession as long as he lived ?” 
? e „ dld that by havin £ them placed in the possession of Father 

Witness does not know whether any money consideration passed 
for the execution of these deeds. " K 

At that point the plaintiff offered in evidence the four deeds to 
William J. Donovan, Lawrence A. Mahoney, Rosa M. Brady and 
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Ruth Mahoney, stating that the offering did not m any wise admit 
their validity as deeds, but that they were offered for the purpose of 
enabling plaintiff to attack them and in order to enlighten the court 
as to the subject matter of the controversy, also expressly reserving 
the right to contend and prove the charge in his bill that the said 
papers are not operative and effective for the conveyance of any title 
to the respective parties. Said deeds upon that stipulation 
55 were received in evidence and marked Exhibits 3, 4, 5 and 
6 , and are attached hereto as such. The plaintiff then 
through his counsel making the same reservation, stated that he 
offered in evidence the paper writing purporting to be the will of 
William L. Mahoney. The said alleged will was thereupon received 
in evidence and marked Exhibit 7 and is attached hereto as sue . 

At this point it was agreed and stipulated between counsel that in 
the event any witness should die between the time of this hearing 
and the time of the hearing to be had on the caveat to the will ot 
William L. Mahoney, deceased, the testimony of such deceased may 

be used at the trial of the caveat. , 

On cross-examination, the* witness testified that Mr. Mah y 
adopted his suggestions as to making deeds only with respect to the 
manner or method of disposition and not with respect to whom he 
should give it. Witness did not suggest to whom Mr. Mahoney 
should give each piece of property. He did not know any of we per¬ 
sons named in the will, except the son, John L. Mahoney, 
know William J. Donovan and has never seen him to the best of his 
knowledge. Upon the said William J. Donovan being called witne^ 
said he did not think he had ever seen him; had never seen Mrs. 
Brady; had never seen any of the other persons, except John L. 

M Beingf questioned concerning his statement with respect to that 
part of the will which referred to the son, John L. Mahoney, hav g 
been provided for bv the will of Mr. Mahoney s deceased wife should 
have been modified and being asked what ho meant by that the 
witness replied that it should have been modified W^h the name 
McGrath or whatever that name was, the estate of McGrath or t 

the year 1912, witness would see Mr. Mahoney every 
three months when' he would come in to get his pension vouchers 
executed. Witness has been a Notary Public for t'^nty-three years 
and during that time has frequently made wills and deeds. 

Handing the witness the will he was asked whether or not Mr. 
William L. Mahonev signed that paper in his house on the day it 
bears date in the presence of witness and witness replied that 
56 hedidand that he signed it in the presence of the other two 
witnesses. Witness mentioned to those two gentlemen, who 
came in Mr. Neumeyer and Mr. Loftus, that Mr. Mahoney had 
brought them there for the purpose of witnessing him sign his ’w 
and Mr Mahoney acquiesced in this without saying anyth g * 
tslf On the 15th of August, the date of these deeds, Mr. Mahon y 
* ‘ to bis house and witness had the deeds and a draft of the will 
ready. Mr. Mahoney made a change in the draft of the will and i 
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had to be re-written and this was done between the 15th of August 
and date of the execution of the will, the 18th of August. Witness 
does not recall what changes were made, but believes that some tech¬ 
nical points were struck out. Exhibits 3, 4, 5 and 6 were in turn 
handed to the witness and he was examined specifically concerning 
each of them as to changes made in the handwriting on the face of 
them, was also examined as to his signature and seal as Notary 
Public and as to the signature of William L. Mahoney and with re¬ 
spect to each of said deeds, witness stated that changes appearing 
upon the face of said deeds made in pen and ink were made by him, 
that Mr. Mahoney signed and acknowledged each of said deeds after 
such changes had been made and that each deed bore the signature 
of witness as Notary Public, together with bis seal as such, and that 
Mr. Mahoney signed and acknowledged same in his presence. 

As far as witness can judge, Mr. William L. Mahoney was about 
eighty years of age. That referring to the time of the execution of 
the deeds and the will, Mr. Mahoney was failing, as most old men are 
doing, but mentally he was the same as witness had always known 
him. When asked to describe how he was mentally, as witness had 
always known him, witness replied “that be seemed to know exactly 
what he wanted done;” he bad no trouble in recalling what property 
he had and what relatives be had, when he gave the instmc- 
57 tions for the drawing of the will and deeds. Witness never 
at any time saw him do anything or heard him say anything, 
which raised any suspicion in his mind that he was not capable of 
executing a valid deed or contract it is the opinion of witness that at 
the time he executed the deeds and the will Mr. Mahoney was capable 
of executing a valid deed or contract. That prior to the execution 
and witnessing of the will, witness did not mention the subject of 
same to anybody. 

This memorandum that Mr. Mahoney left with him was a type¬ 
written list of his properties on Mr. Scribener’s letterhead and a sepa¬ 
rate piece of paper designated the property as he wanted to dispose 
of it. This piece of paper was in bandwriting, but witness could not 
say whether in Mr. Mahoney’s handwriting or not. Before witness 
made any suggestion to Mr. Mahoney that be dispose of his real estate 
bv deeds and his personal property by will, Mr. Mahoney had told 
him the persons to whom he wanted them to go and there was no 
departure from this original instruction, that is, the deeds and the 
will were made in accordance with his original intention as expressed 
to witness. The deeds show on their face that they were acknowl¬ 
edged on the 18th and bear date on the 15th. Mr. Mahoney read 
the deeds over on the 15th, but they were not acknowledged until 
the 18th. 

Mr. Mahonev took these deeds and will awav, sealed them in a 
large envelope and some time later he came back and said that he 
had gone to see Father O’Brien and that Father O’Brien would not 
accept the papers unless he received a letter from witness to that 
effect; so witness wrote a letter, which he gave to Mr. Mahoney. The 
letter, as set forth in the bill and which is dated December 15, 1913, 
Washington, D. C. addressed to Reverend Father James M. O’Brien, 
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Rector of St Peter’s Catholic Church, Second Street, Southeast, was 
then read to the witness and he stated that he remembered 

58 writing that letter for Mr. Mahoney; witness was responsible 
for that. Mr. Mahoney signed that letter in the presence of 

witness and witness put his seal and signature on it and delivered it 
to him and has not seen the letter since. When asked to tell, as 
nearly as he could remember, just exactly what Mr. Mahoney said 
to him on that occasion and when asked to tell what reason Mr. 
Mahoney gave, the witness replied that Mr. Mahoney said that he 
had gone to Father O’Brien and he declined to receive the papers 
unless he received a letter from him requesting him to do so; Mr. 
Mahoney said that he wanted to deposit them with Father O’Brien 
for safe keeping. Mr. Mahoney told him what he wanted and the 
witness prepared the letter, read it over to Mr. Mahoney and he 
sierned it. That the expression in the letter to Father O’Brien “to 
deliver these to the persons after his death” was put in by witness, 
Mr. Mahoney did not ask him to put that in the letter; witness com¬ 
posed the letter, read it over to Mr. Mahoney and lie agreed to it and 
signed it. 

It was thereupon stipulated that the letter to Father O’Brien as 
read to witness from the bill was the same as the actual letter in the 
possession of Father O’Brien. 

Thereupon two insurance policies were offered and received in 
evidence and marked Exhibits 8 and 9, and copies are attached 
hereto as such. 

Robert IT. Walker testified that he is a member of the Bar en¬ 
gaged in the real estate and insurance business at 458 Louisiana Ave¬ 
nue and is a son of Samuel II. Walker, who has heretofore testified. 
He had known Mr. Mahoney probably for the last five or six years 
and would judge him to be a man probably sixty or sixtv-five years 
old; had some slight business transactions with him. He father had 
charge of Mr. Mahoney’s insurance and witness handled the matters 
of collecting the premiums and notified Mr. Mahoney of re- 

59 newals and his relationship with him was along these lines 
and he talked with him about insurance matters on some few 

occasions. Mr. Mahoney showed a reluctance to discuss the matter 
and seemingly in impatience and referred witness to his son, John, 
saying “Talk it over with John. Tie w’ill have the property some day. 
Let him pay the bills.” He could not say that this statement referred 
to all of Mr. Mahoney’s property. John usually paid the premiums. 
He remembered several occasions when Mr. Mahoney called upon 
his father. Some times he called just to talk, some times to see about 
little matters connected with his business, generally insurance. The 
last time he called w’as in the first ten days of August, 1913, and he 
understood from partial conversations at the time, and confirmed by 
his father that night, that on that occasion Mr. Mahoney called to 
have witness’ father draw’ his will. Witness thought that both from 
his actions and from his speech that Mr. Mahoney was a man in 
very poor health, either recovering from an illness or immediately 
injured, he complained of being very debilitated and suffered from 
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^'""man^wKig^VptX^have °n«T = hi f en ‘ ire «*«* was that 
In June 1913 when a* nolirv e™; j Sy T hlS hands " ere shaky. 
Mahoney and he requested wLtTf ^’ "IT , notified Mr John 

and explain to him the difference between the Mr ‘ \ fahoney - 

five vears and nrobablv nn ti , en ^?. ra / €S one > ^ iree and 

went to see Mr P Mahonev to i„M-° r th i ,d of witness 

about eleven oVioek 7n .1,^ ^ T th,S .,“ r to him - This was 

«otten up He complained of not'f^lin^ve^'““vLelVvd 

s srtsir src e - f 

K. W to hi. ,»o. that h, did n«r.™t ^ wihS’S'it Tlo'nl ft 

oZ)~V. ,l T , ’,~!~ a 11 ~™53S. S«"« £ *2 

60 jr ii* r ™ Sias: 5 sszz 

to etplain Il,„ thi5„ 

around Autnist 1013 u i a n °l * rom ^ ls rations with him 
, 1 " Vut v 11 ne had come to anv opinion «<? fn Afy. at u 

neys mental condition witness ronliorl “Tk^i! \ U a ‘ * Mr ; ™ aho " 

jKry A’aflsss, l&^-zsssist a 
irStf &■£ 

whether or K no Mr AfohZv "V ?> me day ' he did not know 

had a pi.rtesy 

Redirect: 

On redirect Witness was shown the two policies marked FvhiKif. 

i. VZ 

explain and it was later paid by John Mahoney. #106720 was paid 

he ™ "”“ w * <4&irx 

d * James M. 0 Briex testified that he is paster of St Peter’s 

twentv-2ven C vea^ and 6 ” WHIiam L ’ Mahone y in his lifetime for 
year at least during that time. During the last three of four'y^rs“ 
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more or less, Mr. Mahoney had been infirm and it was impossible for 
him to comply with his obligations to the Church most of the time, 
and witness went down there three or four times a year during the 
last three years, and on one of these occasions Mr. Mahoney handed 
him a package. He was then living at 511 L street, southeast. 

62 The time of this occurrence was about two or three weeks 
before he received the letter, Exhibit 10, dated December 15, 

1913. At the time Mr. Mahoney handed him this package witness 
was there administering the sacrament, and he told him that he 
had no secure place to keep them and that they were valuable papers, 
and as witness had a safe place he would entrust them to witness’ 
care for safe preservation, and later on he received the following 
communication (Exhibit 10) through the mail, (being the same 
letter set out in the bill): 

“Washington, D. C., December 15th, 1913. 

To Rev. Father James M. O’Brien, Pastor of St. Peter’s Catholic 

Church, Second Street, S'. E., Washington, D. C. 

My Dear Father: Having made my will relative to my personal 
property, and disposed of my real estate by deeds, all of which are 
enclosed in a sealed package and desirous to place them in safe cus¬ 
tody having no secure place in my abode, I would most respectfully 
request to place said package in your care, and at my demise, you are 
hereby authorized to open said package, and kindly deliver the en¬ 
closed envelopes to the persons to whom they are addressed. In¬ 
cluding a devise to St. Peter’s Church, for Masses for the repose of 
my soul of $200.00. 

In order, that there may be no question as to your authority to 
open the al>ove mentioned package and distribute its contents, I 
have subscribed my name to this letter before a Notary Public this 
fifteenth dav of December, A. D. 1913. 

WILLIAM L. MAHONEY. 

Subscribed to before me by the above-named William L. Mahoney 
legator, this fifteenth day of December, A. D. 1913. 

[seal.] JOHN H. KING, 

Notary Public, D. C” 

That after receiving this letter he saw Mr. Mahoney when he went 
down to his house to give him the Sacrament. The last time he saw 
Mr. Mahoney was a short time before he left his own house and went 
over to his son’s for the Summer for better accommodation, which 
was about three weeks before he died. 

After Mr. Mahoney’s death, he inquired of a neighbor across the 
street, a friend of the family, where the Executor was located and 
they sent for him and he came up and witness gave him the papers. 
He did.not open the sealed package until after Mr. Mahoney 

63 was dead. He gave Mr. Mahoney no receipt for the package. 
He thinks about three weeks intervened between the handing 

of the package and receipt of the letter. When asked as to Mr. 
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Mahoney’s relations to the Church, and whether he was charitable 
toward the church, the witness replied that Mr. Mahoney was a man, 
who had acquired some little property by hard knocks and who clung 
to it to the last. That he thinks that he paid about six or seven 
dollars a year to the Church. 

On cross-examination, witness testified that he believed the doc¬ 
tors called Mr. Mahoney’s trouble a bronchial one. He does not 
believe that Mr. Mahoney ever complained to him. but he did not 
have the strength to walk the distance to and from church. It was 
at Mr. Mahoney’s house that he turned this package over to witness 
and he told witness that he should take care of these papers and said 
that if anything should happen to him, to deliver them to other 
hands as he would direct. 

That prior to Mr. Mahoney’s illness, and before he became infirm, 
whenever witness went to see him or came in contact with him, he 
is sure that his mind was all right and after he l>ecame infirm and 
witness began to make these three or four visits a year to him, up to 
the last visit, three weeks l>efore his death, he did not observe anv 
mental difficulty, saw no trouble at all and bad no reason to suspect 
that his mind was becoming impaired; never observed anything to 
cause him to think that his mind was impaired. Witness only saw 
him for ten or fifteen minutes at most at a time, and it was more re¬ 
garding spiritual matters that he spoke to him about. He never 
spoke to him about temporal affairs. He always kept his mind to¬ 
gether during that time. 

John C. Smith testified that he is a member of the Metro]>olilnn 
Police force and knew Mr. William L. Mahoney for about fifteen 
years. Up until last March, saw him quite frequently, three or four 
times a day, and talked with him a great many times; talked with 
him about bis family. Mr. Mahoney inquired what Smith he was 
and witness told him what branch of the family he belonged to. 
Mr. Mahoney knew his father and his uncle and his mother’s people. 
Witness had two uncles, one of whom was Jacob Deis, and Mr. Ala- 
honey seemed to know him quite well. Witness told him 
fil that this uncle was dead and every time they would meet, he 
would ask witness about Uncle Jake Deis—how he was get¬ 
ting along. Witness would remark that he had previously told Air. 
Mahoney that his Uncle was dead and that Mr. Mahoney would 
reply “Oh yes, yes, I forgot about it.” Witness did not know when 
his Uncle Jake Deis died; he never saw him and does not remember 
him. He would see him that same dav and ask him that same thing 
again. Witness ran the beat around there and stopped and talked 
to him a while. Never met Air. Alahoney but what Air. Mahoney 
would ask about his Uncle Jake Deis, and seemed to know’ him very 
well and seemed to be interested in him. He would judge Air. Ala- 
honey to be about seventy-nine years old. He was quite feeble and 
sometimes w alked with a cane and at other times hew seemed to w’alk 
very well. Helped him up the steps once or tw ice. During the last 
five years, witness knew him, Air. Alahoney seemed to be getting 
w’eaker; has seen him w’ear glasses. AVitness does not think his 
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*“!*? < tl> W ? S , v f7 stron & When questioned as to whether or not wit- 
ss thought lie was a man who could comprehend the responsibility 
of making a deed or will, he replied that he did not thmk -he wE 
very strong minded—very clear on those subjects, because he would 
be coni used at tunes in talking to you.” He would be talking to 
you and then would break off and leave you and start on something 

Sut W ° Uld g6t Ulr0Ush With Ule object he was talking 

No cross-examination. 

,.,. IlA p RY T ; SuiT testllied that he is in the plumbing business at 
bib Pennsylvania Avenue, Southeast, and knew Mr. William L 

the nr? about . tlurt y >' earsa " d did plumbing for Mr. Mahoney on 
e propei ties he owned, lhe last transaction he had withMr. 

M.il. UIU ' , 1 " P o-liruary 12, 1915. Had conversations with Mr 
Mahoney during tile ast two or three years. Sometimes he would 

r wh nd i Pay U ' e bl S h ! mse ' f; so metimes he would send some- 
one. \\ hen he came in and paid the bill himself before he would 

or not?? th | C p !“ c . e he "r lT around and ask witness whether 
or not he had paid him. He did not know on these last bills whether 

stfi d? hT ! C I| U1 ‘"tT ° r ,a 0t - ? ad diftit 'ultv in making him under¬ 
stand the bills. The old gentleman was childish in the opinion of 

the witness. Did not think his mind was exactly right be- 

o cause lie would pay these bills and then turn around and 

... . . wan ‘ k> know lf *>e had paid him. In his business relations 
with hnn the witness formed the opinion that if he had been a 

<♦ e *i°? US ’ h. e should have thought someone should have looked 
after the financial part of his business, and his property, and settling 
Ins accounts; that he lias had this opinion since the at-er part of 
1912, and 1913 and 1914. The old gentleman was very P feeble 

\\ ltne.-* has expressed the same opinion to others that lie has ex- 
pressed on the stand. 

wr2? Cr ° SS '? a ' ni /v 1 . ation i witness testified that sometimes Mr. Mahonev 
l i j hlm \ R or<ler 1° 8° and do the work and sometimes he 
woulil >end an order up there to have the work done. He would 

work ^ lt 'othe?f SIVe I 8 " eStnnate sometimes on the cost of the 

work. Other times about nine times out of ten Mr. Mahonev would 

receive a notice from the Water Department and would send this 
notice to the witness and witness would go down and do the work 
He would not give him an estimate on some of the work because 
he could not do it. He always found that when Mr. Mahoney sent 
him wore to do work, that it was necessary that the work be done 
and he would do it, and Mr. Mahoney would pay the bill There 
was no time that he found that Mr. Mahoney had given an unneces¬ 
sary order to do work When asked whether or not he hesitated 
to make a bargain with Mr. Mahoney about doing this work and 
collecting for it, the witness replied that he neve?had to make a 
bargain with Mr. Mahoney, but he would simply send some one ud 
who would order the work done and after it was done, a bill would 
be sent and he w-ould pay it. Mr. Mahoney seldom came himself 
6—2919a 
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fmit * F £srJ/,sf Sr ,or * 

, - 1S bta ^ r . ljent as showing the last part of the work that he did for 

1Um, L ^r?? 88 WaS wtletIler there was any difference in the 

way he did business with Mr. Mahoney the ias/two o Three yeti 

,, the . w fy h * did it With him in the twelve or thirtaS 

before that and lie replied that there was a difference and 
t Wh f D ^ed what the difference was, he replied “The differ¬ 
ence 1 noticed was this: Mr. Mahoney was very feeble in the W 
wo or three years and he used to like a good horee and £? fc* 
horses—had a horse—was able to attend to his business then Rut 
if I remember right, 1 think he had an accident-I wihn t " 

ti\c about that — and after that he got rid of his hor^e _and tbp^l 1 " 

began to go down after that.’’ Horse—and then he 

1 hat during the last two years covered by this list Mr Mahon pv 

eame up and gave the orders himself two or three times and l.pfcrl 
that when he was in better health in, ,!; ! ! . es and before 

the times, but would also send the orders un ° Tlmt ° “ P al * 
ments between Mnv 9ft a ^ , ■' 1 hat as to the pay- 

° elw “ n -' la y fV> 1J1 3, and February 12, 1915 included i„ 
tills list, Witness could not point out any one of them that Mr 

Mahoney paid personally. The paper referred to by the witnel « 

received in evidence and marked “Exhibit 11.” ' itness was 

c.y E< . l , :L1A McQuioa testified that she resides at 9Ui 9d 
Street, Southeast, and is the sister-in-law of Mr Donovan Mr 
Donovan married her oldest sister The late Willi,,,, i \, i, Mn 
married her mother’s sister. Her moufeFs" nil™ t jffTf 

27 °m“ ft y A ' ; r ,r hey - Her “other died 'on Apni 

U tiiiM t Mrs. Donovan s full name is Catherine T. Donowin 
itness knew nothing of any relationship between William I I)nn 

ovan until after the death of Mr. Mahoney. STe undertood^,h»; 
Mr. Donovan was a half-nenhew of Mr \ioi» i . erslo oa that 

she believes of a half-brother Lawrence‘' v xT?’ b *‘ ng a Dephcw 
the half-brother of the dece^d. ^ ??n of 

h William'^ lit deC f Sedand the San ‘ e ist ™e ( S 

honey. ' ISdoes Ma- 

She died intestate and left only one child a son John ?' 

the plaintiff in this cLe. The wK’^gtndmoSerTe^ 
07 three houses and a couple of lots and dying intestate the 
property was equally divided between Maraarit ! u if the 
mother of the plaintiff, and Mary A 

ness. She does not know exactly the nature of the two houses which 
were given or conveyed to Mr. Mahoney and his father ’ h 

Witness used to visit William L. Mahoney very frequently until 

that W her stncken Wlth Paralysis on April 3, 1913 and after 
that her \isits were very scarce Her uncle William t at i Iter 

called to seeder mother twice while she w£ ill The^asftimThe 

called was about a year before his death. Mr. Mahoney wasTve^ 
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peculiar man, a little erratic, and first he started talking about his 
wife. He sympathized a great deal with her mother’s condition and 
then he branched oft on different subjects. He was a man who 
could not confine himself to one subject at a time and cried when he 
said that he would soon join his wife and the only thing that he 
hated to leave was his son. He seemed to be absolutely devoted to 
him; the only regret he had was to be parted from his son. 

The night before her mother w T as buried Mr. W illiam J. Donovan 
was at her house and he started a conversation with her in the 
kitchen. He asked her if she was interested in the estate of Mr. 
Mahoney and she told him not at all, and he asked her if she would 
be a witness lor him or for the defendants in the case and she told 
him that she would be of very little use to anyone; that what she 
had to say was very pointed and she would tell the truth and her 
statement would not be of any benefit to him and he asked, “Would 

A 0U i g u against y° ur . sister, my wife, and take up for your cousin?’’ 
And she said If it is a case of justice, I most assuredly would.” At 
that time witness had a case pending against the Washington Rail¬ 
way and Electric Company and Mr. Donovan told her that if she 
attempted to go against his wife in any wav to make statements in 
behalf of the plaintiff, that he would injure her railway case. At 
the instigation of Mr. and Mrs. Donovan, her sister, who had 
been out of the family away from the city for fifteen years, 
testified in railway case. The sister’s name is Elizabeth H 
Mullen. Her sister, Rosalie B. McGrath, testified in that case. 
Iheir testimony attempted to reflect upon her character, but was 

case was tried recently before Judge Gould and 
a verdict of $1,500 w r as awarded. Mrs. Donovan and a sister of 
witness had a paper drawn up here about two years ago when her 
mother was dl in Providence Hospital, purporting to be her will 
and made her believe it was a will that she was signing, but this 

paper was nothing more than a deed of trust conveving over all her 
property. & 

Her uncle William was very close-fisted and miserly. She never 
heard of any munificence or charity on his part. H e was not a 
man who would dispose of his estate in his lifetime to his disad- 

l i j i i j • . a man to part with anything he had as long 

as he could hold it. He was more desirous of grasping more_of 

having more property. She believes the general opinion was that 
he was incompetent for some years past that and very feeble-minded 
One day he was one way and another day he was another. He was 
very erratic and very eccentric, He would cry. He had a little 
stnng there and every time he would put some money away he 
would take and put a knot in the string and he said that was his 
bank account. He would know by the number of knots on the 
string how much money he had. Witness overlooked many of his 
eccentricities. J 

Mr Mahoney was very careless about his person. He dressed 
very slouchily and would not even wash his face at times, was very 
dirty and one time when witness asked him why he did not get a 
shave and look respectable, he replied that he would take cold if he 
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69 fc,«, th. „ i„ hi, Of 

speaking of his son in the highest terms. ’ h always 

Cross-examination: 

byle^mTof SrAW i ?7 n .!'°'™ with «" old lady 

how long Mr. Mahoney lived withThem hnf' h Sh? i n0t know 

her mother was stricken with paralysis in April Yo'lT' *hT • U ?5i 
Mr. Mahonev there twice Thinks\f, m„‘k ’ l ' J ' 1 She 'isited 

son about nine months before h?s death ind^L^i^Y fr ° m his 
Mr and Mrs Pari,- n' . , de , and llved m his house with 
his s^n ' Does " 0t know " hen he went back to live with 

heH^her'railroad'^"e if"h^did^not't^t t J' reat8 to hurt 
said that besides Mr. Donovan Mtv tv/ * lfy i? hl * favor >' W] tness 
and there were several in thp n^v* Donman, his wife, was present, 

lying in the parlor and I fWm T™’ a " d nlv mo ‘her’s body was 

for him to even broach such a snbiert’* \7c U ?f' ntlel ? ani y thing 
-ho lives in Boston, and Miss rS 

asked if she thoughi SS^TnS^dA >• "’hen 

testify against, her. the witness repHedThat thev*^ f 6r s,sters to 
wards that it was at the in.H<Y;l ,1! , ,nfoniled me after- 

Donovan’s rcsidence.”YhfCn ~ d’"th ft °P at Mr ‘ 

directly, but she heard the com-«rs«f ^ • they d,d not tell her 

conversation going on between themselv<S°' n ^n n ‘ heard the 
the railroad officials had called it Mr TV m n , ext roorr i; that 
had framed up this ^ 5? 8 house and ‘hey 

c™« Th„. ,C o“C i "m Sl« h n ,r T, <» 

younger sister were in thp rhmV V ’ * e . n ’ Donovan and a 

hear them frame up the testimony a^inst her in’Thc dP* d ' d n<>t 
they had better sense than dn tw w i l e , n the dining-room, 

** up at Mr. 
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very bitter against your sisters, do you not?” said, “No, not at all. 
I feel sorry for them.” Witness was also asked: “You have some 
feeling towards Mrs. Donovan, Mrs. Mullen and your sister Rosie? 
Said, “I feel sorry for Mrs. Donovan because I think she has been 
a tool of somebody else’s hands.” 

It was not until after Mr. Mahoney’s death that she ever heard that 
Mr. Donovan was his nephew. She had asked what his relationship 
was. She has heard that Mr. Donovan was a nephew of John Ma¬ 
honey, half-brother of the deceased. She had heard that Mrs. 
Brady, who was a Mahoney, was a half-niece of the deceased, being 
a daughter of John Mahoney, half-brother of deceased. On her 
mother’s side, the witness is the first cousin of John Mahoney. She 
cannot say that she ever saw Mr. Donovan and Mr. William L. Ma¬ 
honey in conversation but knew that Mr. Donovan visited there. 
Mr. Mahoney spoke of Mr. Donovan as “Wild Bill.” Mr. 

71 Donovan called him “Uncle William,” but she thought he 
was calling him that by reason of being a relative by mar¬ 
riage. Did not know that he was any relation to her uncle. 

Witness denied being in enmity with all her sisters, but at the 
present time she is having a contest with them on account of her 
mother’s estate, she being on one side and all of her sisters being on 
the other; the litigation started before her Uncle William’s death. 

Mrs. Marie Zimmerman testified that she resides at 912 8th 
Street, Southeast, and is nineteen years old. She resided at the home 
of Mr. William L. Mahoney, together with Mr. John Mahoney and 
his wife. Mr. John Mahoney’s little girl also lived there and she 
is eight years old this June. She lived in that household a little 
over three years, going there about 1908 and leaving in the winter 
of 1911. During that period Mr. William L. Mahoney and his son, 
John, seemed to he very good friends and Mrs. Mahoney treated her 
father-in-law as well as she did her husband. She could not have 
treated him any better. Tie appeared to he fond of both of them 
and their little girl. lie thought the world of their little girl and 
used to call her his baby. After she left there in 1911, witness used 
to visit the house every day up until 1914. 

Witness was asked whether or not Mr. William L. Mahoney said 
or did anything out of the ordinary that attracted her attention 
while she was living at the house and replied that he would walk up 
and down the floor, talk to himself, fuss and growl over things that 
nobody knew what he was talking about and he would go up in his 
room and he would sit and tap his feet on the floor, and talk and 
mumble about his money and things like that, and if he had to 
spend a nickel for anything he would open his pocketbook and shake 
all over, afraid if he spent a nickel he would never have an- 

72 other cent. At nighttime after all had retired he would rap 
on the wall with his cane and throw his shoes and cane down 

stairs. Mrs. Mahoney would then go to his room to see if he wanted 
anything. This existed as long as she lived at the house. Mr. Ma¬ 
honey drank at times a little. He had some throat disease. He 
was nasty around the house. He would come in and spit on the 
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iPliiSfl 

while in td andMrs re MT ber ^ Ma,,0I l e - v ™ uld mess himsdf 

Esr I 5 ,H 

fsS;:'=^§ 

hodv in f),o np ,0 T ? n ° van s ’ he funny towardl every 

• l 1 '!,'TTu IIe " ent .‘° the Donovans' right often When 

asked whether or not Ins son tried to prevent him from drink 
-3 mg, witness replied that they all trie,) to keer. him from 

tint her°fnth ° Ut '° g ®j thln Ks 40 drink. Mr. Mahoney told her 
Rolln « ° "’W’-l V ^ irons in her eyes. Her father is 

.■ACtaAtt&sLS? l, C5Sb d ,r n r'/ ,n “' 

K„ r (h,, Mr. William L. SXS' . ” Si t 

gftfpxn 1M5CS- 25 

V“»zr.^:s^ i'L’Jts E 

Mr Mahoney was drunk—was awful drunk tlmt nillV ^ r 
no know who brought him home, but somebody brought him and 

Cross-examination: 

V T P 4f * 4, tlmes he nursed and attended to Mr Mahonev 
He was not exact y a nurse, but he used to come over to the C 
and get his medicines and fix him things She went to i;J ™-,wi! 
Mahoney’s when she was about twelve ™d left when she wa' ateS 
fifteen, and w hat she had related occurred during that period. It 
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was before she lived at the Mahoneys’ house that Mr. Mahoney had 
his eyes injured and had to go to Providence Hospital to have them 
treated. She never heard Mr. Mahoney say that his eyes were in¬ 
jured while he was lying on a lounge with horsehair in it 
74 and the horsehair got into his eyes and injured them. She 
never heard him tell about his being at Providence Hospital, 
but she knew about he having had this trouble with his eyes and 
that her father nursed him while he was having this trouble with 
his eyes. She does not know about Doctor Butts attending to him, 
she never knew of anybody attending him except Doctor Luce. Mr. 
Mahoney told most everybody that her father had stuck hot irons 
in his eyes. He would tell her father to his face that he stuck hot 
irons in his eyes at the time he had trouble with them. Mr. John L. 
Mahoney moved over to Twining City in June, 1914. The father 
lived with him up until that time. Doctor Luce attended Mr. Ma¬ 
honey at the time he was ill in August, 1913. She thinks he was 
ill about two weeks there at John L. Mahoney’s house. 


Mrs. Emeline Mackall (colored) testified that she resides at 
637 L Street, but does not know exactly how old she is. but is over 
sixty. She knew William L. Mahoney, lived in his house on 5th 
Street for seven years. Has known him at least twenty years. Might 
be longer. She went to live with John L. Mahoney soon after he 
got married and was there when little Ruth was born. Mr. Wil¬ 
liam L. Mahoney came there soon after that. She left Mr. John L. 
Mahoney’s house a year ago this May, but she was there “off and on, 
backwards and forwards.” Before she left she had worked there 
and waited on “Grandpap” right along for three years. By “Granii- 
pap,” she means William L. Mahoney. While she was working 
there, Mr. John Mahoney employed her. One time Mr. Wm. L. 
Mahoney said “Mrs. Mackall, you were upstairs there with me and 
gave me attention. I guess T will have to give you something.” 
He wanted to know how much she wanted and she told him any¬ 
thing would be satisfactory and he came down and threw $10 on 
the gas stove, where she was cooking. She gave it back to him and 
told him that Mr. John Mahoney paid her, and he claimed he had 
given her thirteen or fourteen dollars and she told him he 
75 had not, but he kept on saying he had. He never gave her 
any other money. She did everything, washed for him and 
cleaned up after him like he was a baby; he did everything he had 
to do same as he was a child, in his clothes, on the bed and on the 
floor. She would speak to him about having these operations in 
his clothes which would happen every week, and he would say “It 
was not none of him, it would be her, it ain’t none of me.” Sho 
does not think that he seemed to know that he was doing these 
things; he did not have knowledge enough to know anything. He 
would not have went on so if he had. If he wanted to do anything 
he would go right at the window and if you went up to empty any¬ 
thing, he would throw it out the window. He would pitch it out 
the window and she would say “Grandpa, don’t do that,” and he 
would holler and curse and go on and would say “Are you fussing 
with me? She would say, “No, I ain’t fussing,” and if she laughed, 
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he would say that she was gassing him and if she Hi,! , 

sav she was sassine him „i J a 1 8 , dld not > he w °ul<l 

sink while dishes were n thl™ In d e T ty *t e cus P idor « in the 
the sink. He would !,m .1, and , sometimes he would urinate in 

would take it off he would fir 0,1 1 it tldde and when she 
him just like a child and £« her ' . Mrs ‘ Mahoney treated 
he would get him anythin/^ * Ma ,^ n f y treated him tlle same; 

for him, half a dozen at aline FaHier O-p’ get ®j? rin 8 chickeu 
see him much. She saw V r'. V r Br ‘? n dld not come to 

After the priest left he would enr ” e ' from *! e(ers Church, 
her too if she SiT ^ ^ 

usually tiecause he was sent t , i i P nestdld eo,,,e “ "'as 
76 for the Doctor to wLLi . , by Jobn : Joh n would send 

tlsre tor M , k.ioZl HokT, ”'n '''* , bro "S hl 

iJSsat". 

No cross-examination. 

as he know^nd lh-» ari'lH) K^treet*V’^tl ° ld as fur 

r 

sarirtB.*? "sLt i,n *w-kssl? & 

ness would frequent v ^e hhn and ti ll ^ Mahoney's life, wit- 
Mr. Mahoney sent for liimi 'IHtl fl ' Vould salute one another, 
he guesses had beenS or y ars AC&r W ' 10m 

ness -Mr. William L. Mahoney iZtitotlh made olm’ T bUS1 ‘ 
his sleeping apartment and boarded next dn,',r mi - barroom 
March 1910, when witness left lobn’f^ , ■ T,lls ,". as until 

witness has only been a frequenter of the nlneA^’t f* nC 1, W , b » cb dme 
employ, he would go doaTtotheba r ft rix SSc Vf 1°^ 
would often see Mr. William L. Mahony there Mr ^ 
would go behind the bar whenever he felt like it Mr ,\ a lone >' 
never spoke to him about anything having Sen done m ) ^ 

but he had heard Mr. Mahoney sav, so everXdvcra.Un T®.’ 
somebody had done somethino 1 tn h;. & i ‘ d that 

the condition thev were tn He saL *^ ,‘ 0 ? use ther P to be in 

lar. It was a fact that he was lifted up whence was ^neliriawT 10 ^ 
placed on a lounge and left there from one dav until the ^ and 
ing. He has visited John’s house in theIasiVeS JaS ^ f VS* 
h°ne y s life. He ragarded Mr. Mahoney as a friend and hisfather 
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too. John was always exceedingly kind to his father, as was also 
his wife. .He could see from the affectionate manner, in which 
Mr. Mahoney held Johns child that there was that mutual feeling 
of respect to the father as well as to the grandchild. The old man 
was rather aged or infirm to be going abroad and he remained in 

M w'fr ' n01 i e w 81 ! an . vth, ng else. Fourteen or fifteen years ago, 
Mr. \Y llham L. Mahoney asked him to bid on some property for 

to fii'o and he bid in one house for him. Sometime later, he 

7« bid in some property for John and oftentimes the old man 

said that lie went back on him, that instead of using the 
father s name, he had used the name of John L. Mahoney. There 
was a vacant lot and the old man told witness he did not want it 
\\ itness told him that John wanted it and he bid in the property and 
gave the name of John L. Mahoney again and again asked the old 
man for $100. which lie gave him. The old man had the idea 
that inasmuch as lie did not use his name instead of John’s, that 
witness had gone back on him. 

Q. Did lie ever say anything to you about that when he was 

S °^iru ^* i j W .°.. ll ] d )e larc * tell when he would be sober. 

\\ hen asked if he had any instructions from John while he was 
John s bartender to keep the old man away from drinking the 
witness replied that he did not, that as he understood it, it was the 
old man s privilege and he would not interfere with the old man 
unless he felt he would abuse it and go to excess. On one occasion 
when Mr. Mahoney was so abusive, he went over to the son’s house 
and told him to take care of his business, that he did not care to 
stand tor the abuse of his father. This was previous to 1910. That 
with respect to his physical condition the last four or five years of 
his hfe, as far as witness knew, Mr. Mahoney “was never sound in 
habit. Knows of one occasion when Mr. Mahoney had been up 
to Donovan’s that he messed his clothes. That he did not seem to 
know that he had done it. Witness does not think that during 
the last four or five years of his life that ‘individually, alone” Mr. 
Mahoney was competent to execute a contract or a deed or compre¬ 
hend the result thereof. ^ 


Cross-examination: 

i- That durin S tlie la st year before his death, Mr. Mahonev 

79 lived with Mrs. Cady at 507 L Street, Southeast. Witness 
did not see much of Mr. Mahoney during the last four or 

five years of his life. Remembers though when he was taken to a 
hospital, not on account of his eyes, but because “his general break 
up in his system.” 

When witness bid in this property in John’s name Mr. Mahoney 
did not accuse John of scheming to bid against him, but said 

80 that witness was the one that went back on him. lie never 
knew John and his father to be on other than good terms 

and does not remember any occasion when they were not on speak¬ 
ing terms. That on the occasion when he was laid on a lounge Mr. 
Mahoney was drunk there in the bar and he fell on the floor and 
Mr. Speiden and a Mr. Farrier picked him up and put him on this 
7—2919a 
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“we he Irl \ h r for p ossib *y 

on this couch for thirtv-six hour* • f " as left Mr. Mahoney 
option to get up h, °S t " ess "P^ ‘hat it was his 

Mr. Mahoney being treated a t does , not remember 

He does remember a time when a S" ““P! 4 ? 1 ., {oT bis eyes, 
of his eye-lids. He never heard Mr M V'""' to 'Y ltbdraw hairs out 
as one who had injured his e^ lW?n X w fer ,f° Mr Speiden 
Mr. Speiden of putting hot irons in hi<f o ' l . an ' r Mahoney accuse 
such an accusation against John \i.,hn. ^ 6S ’ never heard him make 
such an accusation agEanybodyWlT" 'l ard hi,n ”‘ aka 
of witness after the «ale of the nr,,i,n.i ‘ r ' ^‘1honey became abusive 

him directly abuse JoL on tKalr" wi ^ . Never beard 
it would be with a view to hrino ori’ \ ^ hate\er .lie would say 

speak to him directly He would crit? 1 ' re ett on -John and not 
and give it out that he wL dT~ ^ 'll .r' 6 P rese ] lce of P eo P>“ 
not get that property, although he h«H d dls P/. ease ^ that he did 

That this place wheVw!lne£ kt ' r ?,, 1 " T* to buy * in. 

S£ Ulat hiS fatI ‘ er U " d to ha ' L “ d Jo°hn J tceSZ IS 


4th SteLt^' No S rth^t! fie Knew Willkm L^AhTh 8 * “1 resi , des at 101 
years. Witness was in the Navy Seen mu'lZ &5 b<m j thirty 
ous to 1900 had been around Air Ai h * > ? n( ^ ^^8 an d previ- 

after he got outof the of business and 

81 place of business frequently and ^nf^d"w?th“th^“ d |ri* 0 the 
who was there a considerablp nori M? V- tIle old man 
John. John and the old man seempdm V h f tlnr \ e? as was aIso 
Lots of times witness and Mr Mahonpv a ong harmoniously, 
talk for some ten or fifteen minute- -itn ' ou d on the porch and 

talk all right for ten o? fifZn mim,L Xn ^ Ma, !« ne y would . 

little bit erratic. He would tell witness’ oi e ”. i ,a wou d & et 0, 1 a 

out and like that. He claimed that the ™’“i if ® ye ? bein 8 P ut 

put his eyes out. Witness thinks he cbumwi’that m 7 -J® pIao ? 
somebody else did this. Thev 1.11 ' -' Ir - hpeiden and 

versation until the finish and then Mr 'til" Very pl 1 e , asant con - 

Iike that. When witness returned in 1008 X d U P 

tion had changed considerably Hp i a ,. r - Mahoney s condi- 

Mr. Mahoney during the£Lr o K ve^V T'r if 
comprehend what he was doing witness r ®aL f / • 1,fe f emed to 
that other times he would not Ill L/lh J ^ he " ould > 
after I came home, he had changed s Q d much^we^n^ ! 

when I went awav That is when r i . what be was Previous; 

he had changed so much thkt well he dM not ’ 1 n “ 19 °°’ and 
the same man in any way, shape or form \y:» 1 eee,n 1° be 

sober and drunk and' when asked whether nJ n ? ss bns seen him 
Mr. Mahoney was in such aS oft; a lu? " hen he *'*> sober 
entered into'a contract with him m^atimfteT®" W ° U,d ha ' e 
witness replied that he would not have ,lone so othto %£***”’ 
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Cross-examination: 

When asked what he went around to the bar so much for, witness 
replied that that he was brought up in the neighborhood and 

82 think he went to school with Mr. Mahoney. He knew John 
and knew the old gentlemen well. Knew the old gentlemen 

when he was first in business down there. Witness was fortv-one 
years old and went to school with John L. Mahoney. When asked 
if he did not go to the bar to drink, witness replied that he did. 
Any time he was in Washington, he would go down there because 
he was acquainted with both parties. Years ago, when Mr. William 
L. Mahoney used to run the bar, he went there to drink and has 
done the same of late years, when Mr. John L. Mahoney has been 
there. lie would go there to get a glass of beer and on 

83 these occasions would see Mr. William L. Mahoney; he also 
saw him at his house on L Street between 5th and 6th, where 

he was living with a friend. A year before his death, Mr. Mahonev 
was living next door to the bar at 601 or 602 K Street. Witness 
talked to him there. This was at the home of Mrs. Cady. Witness 
would see him most every morning as he was on his way to th» 
Navy Yard and they would speak friendly. Mr. Mahoney would 
inquire of witness how his father was. He remembered witness’ 
father and inquired of him. Witness’ father is still living. Mr. 
Mahoney would also talk to him on different occasions about the 
War and about how he worked on the Monument and different 
things. These conversations were some years ago; could not re¬ 
call any of the conversations during the last year of his life. 

Redirect examination : 

That when he saw Mr. Mahoney while he was living with John 
on L Street and before John moved to Twining City, John treated 
his father with every respect, so far as he knew and was kind to 
his father. 

John H. King (recalled): 

The witness was asked whether he had in mind that title to the 
property should pass out of Mr. Mahoney at the time of the execu¬ 
tion of the deeds when he suggested that method of disposition to 
Mr. Mahoney, and upon objection being sustained thereto, the wit¬ 
ness was asked what he stated to Mr. Mahoney when he advised him 
to make deeds instead of disposing of the property in the will, and 
witness replied that he told Mr. Mahoney that deeds would save 
considerable writing of the will and was the most simple way of 
designating each part of the property to the parties. 

Witness stated that he desired to change his testimony to the 
effect that the deeds were executed before the will. The 

84 deeds were written out on the 15th and dated as of that date, 
but were not signed until tt he same day the will was executed, 

August 18th. The deeds were executed about half an hour earlier 
than the will; before Mr. Mahoney went out to secure witnesses 
to the will. 

On cross-examination the witness stated that he recalled that 
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that his condition during the last two years got a little worse. 

86 About four years ago, he talked pretty sensible, but about 
two years ago, he gradually went away. He did not know 

sometimes what lie was doing. 

On cross-examination, witness testified that this conversation, in 
which the old man said “I am going home, ,, occurred in front of 
John Mahoney’s house on L Street where the old gentleman lived. 
W itness was detailed in that precinct at that time—been down there 
going on five years. Witness did not know that at that time Mr. 
Mahoney’s own house was around on K Street and that Mr. Mahoney 
from time to time lived in that house. W itness did not know what 
he meant when he said he was going home and for that reason 
thought the remark was peculiar. 

William Langley testified that he is sixty-four years old and 
employed at the Providence Hospital firing boilers. Knew Mr. 
William L. Mahoney about twenty-five years. Knows Mrs. Don¬ 
ovan by sight and saw her Sunday last at Providence Hospital. She 
asked witness if he would not be a witness for her and he told her 
he had not made up his mind whether he would be a witness at all 
or not. She said that she did not think it would hurt Johnnie 

( t ^ him to be a witness for her and that John would not 
think anything less of him for testifying for her. 

Has had conversations with Mr. William L. Mahoney. “I ain’t 
had much conversation with him in the last few years—for last five 
or six years. Mr. Mahoney had a man who pitched his eyeglasses 
o\er the back of the oar and he accused the witness of paying his 
son (Mr. Mahoney’s) to burn his eyes with hot irons. lie stated 
this to witness fifty or one hundred times, nearly every time he saw 
witness. lie told him this in the last two years. Witness never 
did any such thing as this. He used to see Mr. Mahoney in Mr. 
John’s house when he was in the house by himself, and after John 
moved to Twining City, his father would not go with him, and wit¬ 
ness would get him something to eat and wait on him and clean 
him. Mr. Mahoney would do his business in his pants and drawers. 
Ite did not believe Mr. Mahoney knew what he was doing when he 
did that. Mr. Mahoney stole $5 from him out of the cash register 
when witness was tending bar for his son and witness would 

87 not have noticed if the negro man had not seen him and 
told witness about it. Mr. Mahoney received the best of 

treatment from his son. \\ hen asked as to whether or not he was 
on friendly relations with his son, witness replied that Mr. William 
L. Mahoney did not seem to be friendly with anybody; that he 
always had a bad heart for the boy. 

On cross-examination, when asked with respect to his statement 
that Mr. Mahoney always had a bad heart for John, the witness said 
' t ent\ years; that he seemed always to be at 

outs with John, and when asked to tell some of the things that he 
complained about as to John, witness stated that one little item that 
he could tell about was that once Mr. Mahoney sent a man to bid 
some property and his father went to bidy on it too and it was 
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to comprehend what he was doing when he was talking to witness 
and whether he seemed to comprehend his business affairs 

89 and understand them, witness replied that on one occasion 
when Mr. Mahoney wanted him to do work in a manner that 

he, the witness, thought Mr. Mahoney would not have wanted done 
that way years before. Witness being asked what was Mr. Ma¬ 
honey's physical condition stated that Mr. Mahoney seemed to be 
getting weaker and weaker all the time. Witness had no oppor¬ 
tunity to observe the relationship existing between Mr. Mahoney 
and his son, as every time he saw the old gentleman, lie was usually 
in the parlor and occasionally, when he would mention John, he 
would always be shut off very quickly. 

On cross-examination, witness testified that when he would men¬ 
tion John to the old man, he would be cut off and the old man did 
not want to talk about him. When asked to tell what it was Mr. 
Mahoney wanted on the occasion witness referred to in his direct 
examination, when he said that Mr. Mahoney wanted certain work 
done in a peculiar manner, witness said, as he remembers it, the 
house was vacant and the old wall paper was coming off in strips 
and Mr. Mahoney wanted him to match up as nearly as he could a 
paper eight or ten years old and that he told him this was impos¬ 
sible. Mr. Mahoney insisted on his way of doing it and witness 
left him and said “I cannot do that kind of work.” Witness told 
him it could not be matched and Mr. Mahoney accepted that, but 
he wanted it patched up instead of re-papering the entire room. 
On the occasions when he talked business with Mr. Mahoney, it was 
generally in connection with collecting bills. Mr. Mahoney would 
pay him. Occasionally Mr. Mahoney would come to his place of 
business and transact business with him. Other times he would 
send around for him and said he wanted such a thing done and 
asked witness’ opinion and he would go and look at the work and 
sometimes Mr. Mahoney would do as witness said and sometimes 
he would not. He did not hesitate to do business with him 

90 upon his ordering it and accepting payment for it. 

John Brown (colored) testified that he is “about” thirty-five 
years old and has known Mr. Mahoney ever since he was thirteen or 
fourteen years old and saw him often. Has been around Mr. 
Mahoney a great deal and used to run errands for him. Witness 
had known Mr. Mahoney years ago when he had his jaw bone taken 
out and scraped, and he used to tell witness that his jaw afflicted 
him and he never felt right. He claimed at one time that he got 
hit by a brick and said that he never got over it. He acted funny to 
him when he was sick in his room. By “acted funny.” witness 
means he was talking to himself and witness did not understand 
him. Then he would get sick all at once and nervous that way, 
and would say “Brown, don’t tell me. I feel bad. I feel bad.” 
This was going on for about three years or more to my knowledge. 
Witness was present two or three times when the old man had 
bowel trouble and helped to take his clothes off. Mr. Mahoney 
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would be walking up and down the lloor like a soldier. Then wit¬ 
ness w r ould see him urinate out the window. Mr. and Mrs. Mahoney 
used to treat him tine. His son used to give him everything he 
called for to eat—the best of stuff—and used to send witness out to 
buy it for him many times. Mr. Mahoney never talked with him 
about John. The “onliest” thing the boy tried to stop him for 
doing was drinking. lie was a great man for drinking gin. That 
was the best thing he liked, cheap gin, twenty cents a pint. He 
has seen Mr. and Mrs. Donovan at the L Streeet house once or 
twice and they would go up and talk to Mr. Mahoney in his room. 
There was a lady named Mrs. Mackall working there at the time, an 
old colored woman, and after she left, another girl named Neill 
worked there. Mr. Mahoney got after old Mrs. Mackall and used 
to give her fits, used to cuss her, and then get pleased with her all at 
once. He did not understand that. If she cooked anything for 
him he would say, “Oh, I don't want that/ 1 and when she 
91 would turn her back he would eat it. He could not under¬ 
stand such things as that. Witness went to see him about 
five years ago out near Soldiers' Home when he was living with some 
people named Brady and rang the door bell; couple of young girls 
came to the door; witness asked for Mr. Mahonev and they said he 
did not live there; Mr. Mahoney was up stairs and he saw witness 
through the window and he knocked on the window and says 
“Wait,” and he came down and let witness in. 

Cross-examination: 

Mr. Mahoney used to call witness “Colonel Brown.” Besides see¬ 
ing Mr. and Mrs. Donovan come to see the old man, witness thinks 
he has seen Mrs. Brady and may have seen Mrs. Katie Fraser. 
Never saw a voting fellow by the name of John Mahonev or another 
young fellow named William Mahoney. A man named Ix>ftus 
used to come down with Mr. Donovan, as did also a lady named 
Julia Morgan came to see him. During the last year of his life, 
Mr. Mahoney lived with Mrs. Cady at 602 Iv Street. Mr. and Mrs. 
Cady kept house for him and this was the place where witness saw 
Mr. and Mrs. Donovan and Mrs. Brady. lie also saw him at the 
L Street house. Mr. Mahoney would live for a while in his own 
house with Mrs. Cady and then go back to live with John and then 
come back to live with Mrs. Cady. The last time he lived with her 
he gave her two days to move out—gave her fits and called her all 
the names he could. Said she gave him rotten fish to eat and said 
“My boy can give me better board than that; Get out. Get right 
out.” . That is what he said. Witness stayed with him all the time, 
doing services for him, whether he was at John Mahoney’s or at 
Mrs. Cady’s. Mr. John L. Mahoney paid witness something like 
$1.50 for his services. Witness had a chance to steal from him; and 
used to see money lying all over the floor. Witness had seen Mr. 
Mahoney pay men money for lumber and stuff and not know what 
he got and he would pay twice for a job, almost wanted to pay twice 
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for a job. I saw him pay twice but they would not take the 

92 money; they knew he did not know what he was doing. He 
forgot he had paid once already. Mr. Mahoney would tell 

his boy to pay the plumbers’ bill and John paid the bills and would 
send witness with the money. Mr. Mahoney had this bowel 
trouble, which would happen a great deal, witness would take care 
of him and clean him up. Witness took care of the sht-oon and 
other vessels and cleaned them out and took care of Mr. Mahoney 
generally. This old colored woman named Mackall did this also— 
sometimes twice a day; three times a day. He has known Mr. Ma¬ 
honey to drink too much—was drunk all the time on cheap gin. 
He would raise a fog if you would not give it to him. When he 
had these sick spells, they would be from drinking. He said his 
head always hurt him and told witness he had not slept for ten years. 
Witness could not see why a man could not sleep for ten years. 
Most all the people in the neighborhood asked him if he thought the 
old man was crazy. “He locked himself up in a room the hottest 
kind of weather, would have the window shut down and a pair of 
rubber boots on and big army cape around him. Now that is some¬ 
thing, ain’t it?—one of them marine capes. • And walk up and 
down the floor.” Would do this in the summertime—real hot 
weather. This was about five years ago when he was living on L 
Street with his son. Witness does not know whether he was drink¬ 
ing or not. Witness knows he acted like he was crazy; has seen him 
throw medicine away after he would get a doctor. Doctor Luce 
attended him. Doctor Butts attended him once for his eyes. Mr. 
Mahoney always claimed there was something growing in his eyes. 
He was not taken to the hospital when he had this trouble with his 
eyes. Dr. Butts gave him some kind of stuff that he squirted in his 
eyes. Witness never heard Mr. Mahoney accuse anybody of 

93 putting things in his eyes. Never heard Mr. Mahoney say 
that John L. Mahoney made someone try to stick hot irons 

in his eyes. He knows Mr. Langley but never heard Mr. Mahoney 
accuse Mr. Langley of putting hot irons in his eyes. Mr. Mahoney 
was always complaining about his eyes, saying they were stinging, 
and something was sticking in them. Witness being asked “Do you 
remember any time when they say he got drunk and some one 
picked him up and laid him on the lounge in the room and locked 
him up? Do you remember that? And there was horsehair com¬ 
ing out of the lounge and it got into his eyes and hurt him? Stated: 
“No, sir, I know he used to go back there and lay down on the old 
lounge when he would get drunk. When he would get drunk I 
would go back there and see him lay down often. 

Witness was asked what talk he had with Mr. Mahoney on the 
occasion of this visit to him out near Soldiers’ Home and witness 
said: “He wanted to know how his son was, and he said “I expect 
to be in pretty soon. Tell John I expect to be in pretty soon.” He 
says—“I do not see nobody out here, and I don’t believe I like it out 
here. I want to go in.” He was out there the full summer and 
maybe longer. 


8—2919a 
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Redirect examination: 

John Mahoney always gave him money for his work. He told 
witness not to take anything from his father. Mr. Loftus used to 
come down with Mr. Donovan and they would all have drinks to¬ 
gether. Mr. Loftus and the old gentleman seemed to be friends. 

When asked how he happened to go out near Soldiers’ Home to 
see Mr. Mahoney, witness stated that John sent him. 

Henry Hinson (colored) testified that he is an express man and 
resides at 212 7th street. He moved Mr. Mahoney’s things from 
K Street near 6th. Moved them out past Soldiers’ Home. At the 
time he thought that Mr. Mahoney’s son employed him to do this; 
the man said he was his son and was a fat clean-faced fellow. 

94 He said he would help me and he got up on the wagon and 
they drove to 7th and Virginia Avenue, where witness w T as 

told to wait around the corner. Witness waited there about finteen 
or twenty minutes, then this man came out and beckoned for him 
and they went dow n and got the stuff and put it on in quite a hurry. 
There was a buggy to take the old gentleman in and then this man 
went back to the house and he and the lady helped Mr. Mahoney 
out; carried him out. This w r as al>out five or six years ago. This 
man went out in the wagon with the witness. Witness got out in 
the country near Soldiers’ Home and then said, “I will wait until 
Mr. Mahoney comes out,” but he said, “No, you take this money 
and go back and do not go to the bar any more.” He had a bargain 
about the work for $4, but the man gave him $5. 

Cross-examination: 

This day, when the lady and gentleman had helped the old man 
out, he was very feeble and seemed to need help to get him out. 
They told him they were going to take him out on the farm for his 
health. The lady got in with him in the buggy and the gentleman 
got in with me. They did not tell witness they were going to take 
him to Garfield Hospital. The gentleman said they w’ere going to 
take him out on the farm for his health. He only had enough 
furniture in his w r agon to furnish a bedroom. The man who em¬ 
ployed him was not Mr. John L. Mahoney. This man did not say 
why he did not have witness drive direct to Mr. Mahoney’s house. 
This man did not tell w itness his name, but said he wanted to take 
his father out for his health. 

John A. Deal testified that he resides at 520 K Street and is sev¬ 
enty years old. and knew’ Mr. John L. Mahoney about eight years. 
Saw r him nearly about every day except Sundays. When 

95 John Mahoney moved to Twining City Mr. William Ma¬ 
honey told witness that he was going to Twdning City with 

John, and witness thought it would be very beneficial to him to go 
there, but when they got ready to move he made up his mind he 
w’ould not go and w’ould not say w T hy. He w’ould visit Mr. Mahoney 
nearly every day. Was with him pretty much of the time from 
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about nine in the morning until two in the afternoon. Witness is 
* trade and would do odd jobs for Mr. Mahoney. He 

he would like to have work done and witness would 
go ahead and do it, and when he would return and witness would 
tell him about it, he would not know anything about it. He asked 
me how much it was and witness told him $5. He went to pay me 

Mr f Mal! t Wf>S j ®a y ? n , ly • < f 1 -50 that witness was charging him, and 
Mr. Mahoney did not know what witness was charging him Re¬ 
ferring to his bowel trouble, witness said, “He had that for a long 
. t ™ e ,;? nd ;; n « 11 me he was sitting talking to me and I thought he had 
trouble—had no control of himself—and he was under the influence 

at r ‘a" 16 ’ Witness took him over to the house, and 
John had a colored man there. As regards John Mahonev and his 

Tnfl ’hi' ey - W ° re V6ry P vf^ nt ’ < ? id ever . v thing in their power for him 
and he was very crabbed and cross, and right down mean. He 

wonH f°^ th n Fe kltc . h f n > and witness has been there, and he 

would be in the kitchen with a great big overcoat on and mavbe 

his gum boots on, and would be so cross and so very mean—drive 

miml 9” Dld \ y ®r C ° m0 /?, y - c 1 on , clusion ^ to the condition of his 

for the last fenl nr fi r d,d "-l’ k ' e "-T n " ht > altogether; but here 
for the last four or five years, it was evident to everybody that he was 


Cross-examination: 

Q. Was there any difference in his mental condition when he was 
drunk and when he was sober? A. He was kind — off- 
96 you might say childish. You could not converse with him 

all In JTYt ny " ense ; h,d ' v, 1 len he was dnink there was nothing at 
o ",f. |Ust entlrel y Rone. You could not talk to him.” 

'*• Did Mr. Mahoney ever refer to Mr. Donovan? 

The Court: Did he ever talk about them? 

A. Some morning he would have a pension coming to him he 

nnl ge w-u C ^ for that ’ and he would tell me he waa goin® 
Zhed Th ? B dl ; mining Donovan, to get his check or vouched 

of an evening ft j'® ’A the mornln K and he would come back 
. 0ne day there was a colored man—I trv to think 

he h aaid^AVhert T® m ® 1 „ was T K°'?Z U P t™ard H Street and 
“Na ” TT. -a®«™ ,r’, U R . 0In « ? , U P for Mr. Mahoney?” I said, 
aton« ? / . Well, he is up here on H Street and he cannot get 

A; A " ont right up after him and when I got up he %vas sitting 

Jwn® a"? 1 t A ,ok him from the st eps and I brought hirn 
down and he did not know who I was. That was about three vears 
ago. 

John B. Washington (colored) testified that he is a tinner and 
has done work for Mr. William L. Mahoney. Mr. Mahonev wouM 
give him money to buy the materials and sometimes he would do a 
job and there would be money coming back to Mr. Mahonev and 
he would not know it, he would forget all about it. Witness Would 
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K° back and tell him the job was finished and Mr. Mahonev would 
say All n?ht, how much do I owe you?” and witness would tell him 
that he did not owe anything, as he, the witness, owed him. 

Cross-examination: 

The witness explained that Mr. Mahoney would need tinning 
done and would give him money with which to huv the tin and 
sometimes there would be money left over after buying the material, 
and so that instead of money coming to him for the work! 
97 there would he money left 'over due Mr. Mahoney. Mr! 

Mahoney would think that he owed monev when in truth 
witness owed him. 

Charles Thompson (colored) testified that he is a carpenter by 
trade and has worked for Mr. W illiam L. Mahoney over t-wentv- 
five years. Used to see him regularly every day. Mr. Mahoney 
acted pretty curious sometimes, seemed to forget him, could not 
think of anything. He offered to pay witness for one job twice. 
Witness would not accept it. Witness thought there was something 
wrong about him. Mr. Mahoney thought he was doing right, but 
he was not. 

No cross-examination. 

Anna L. Washburn testified that she resides at. 310 2nd Street, 
Southeast, and is a sister of Mrs. Donovan and of Mrs. McQuigg! 
William L. Mahoney was her uncle. She last saw William L. Ma¬ 
honey about a month before he died and again about a week be- * 
fore that. She called to see him upon her return from Boston on 
August 4 last. He was staying with Mrs. Cady on K Street. He 
did not know witness wiien she came in. She told him that 
Mamy w*as dead and he said “Is that so? ’ He did not know 
she was dead and witness had to tell him two or three times before 
he understood. Then he said “By gollv, that is right.” He did not 
know’ witness and asked “Who are vou?” and witness said. “Don't 
you know’ me. Uncle William? And she had to tell him who she 
was. She had the baby with her and he did not know’ whose baby 
it was and she told him it was her baby. He started talking about 
his son and then started to cry. He would he talking about one 
thing—his wife, about his son and about his grandchild—and then 
branch off on some other subject and tw r o or three times started 
crying. He thought he would die. Prior to this, witness had not 
seen him since 1912. 

98 Q. “Had his condition changed any?” A. “He was very 
bad off, I thought the last time I saw 7 him, phvsicallv and 

mentally.” 

_ 

When asked whether or not she considered him. when she re¬ 
moved from Boston, capable of executing a contract or deed, the 
witness replied that from his talk and from his physical appearance, 
he did not look like he w’a« able to do very much of anything. 
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^ereupon it was stipulated and agreed by and between counsel 
at with respect to the allegation in the amended bill to the effect 
that at the time of his death. William L. Mahonev owned an un¬ 
divided one-fourth interest in Lot 3, in Square 853, that by various 
mesne conveyances, William L. Mahoney and John L. Mahoney 

became the owners of an undivided one-half thereof, as tenants in 
common. 


• . Kasl) y- Smith: “If your Honor please, a question came up 
just before recess, and T want your Honor to understand my position 
m the matter. I think I did not make it clear. 

This bill is filed to set aside these deeds on three grounds- First 
incompetency; second, undue influence; and, third, failure of de- 
mery Of course, I am defending against those three charges, and 

1 think the authorities abundantlv sustain the validitv of the de¬ 
livery. 

My clients are here relying upon these deeds as such, and upon 
the delivery. I am satisfied under the authorities that the deliverv 
according to the letter of instructions, is perfectlv valid and gives 
them a good title. 


My onl Y position is this, that if. under the facts as they may de¬ 
velop, and under the law as you- honor may determine it to be, your 
Honor decides that there was not a valid delivery of the deeds so'that 
they cannot operate as deeds, I then expect to rely upon the validity 
of those deeds as a testamentary disposition of the propertv. But I 
am defending here, and T expect to uphold the validity of the 
D9 delivery and therefore to hold that these deeds operate as 
deeds and not as a testamentarv disposition. 

Mr. Ridout: In order that there may be no confusion, we will in¬ 
sist that Mr. Easby-Smith, if he desires to defend by any alternative 
defense, should at least set it up in his pleadings in order that we 
may appropriately, if so advised, amend our bill. 


The Court: We will consider these questions a little later in the 
case. 

Mr. Gertman: Mr. Easby-Smith, if your Honor please, represents 
adults and some infants. There are other infants before the Court. 
The stand taken by Mr. Ea^bv-Smith as representing adults might 
differ with your Honor’s idea of the law and the stand you may take 
in the interest of the infant. T would like to have some indication 
from the Court along what lines your Honor desires us to procure 
* I have gotten mv authority on the question of delivery 
of a deed. If T understood your Honor to suggest that perhaps this 
will would operate as a testamentary disposition of the real estate, 
simply by mentioning the deeds in the will, T would prepare along 
that line. 

The Court: I think you had better look up the law on that line, 
too. 


Mr. Gertman : Very well. 

The Court.: That was only a suggestion. T do not give it as any 
intimation of what I might hold about it. but I think it is a question 
that inheres in the case, and if that were found to be the law, then 
it is the will that would have to be attacked, and all other questions 
in this case would be immaterial. That is why I suggested it at the 
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ibout I it <lid ' 11 “ merely f ° r y0u *° look "P and present your views 

Mr. Easby-Smith: The view I have taken of it, vour Honor is 

100 n! u U ? C er the facte and ,be la ' v - your Honor should decide 
100 that the delivery was good as made, and that there was no in? 

valid deeds PC Cnf y ° r Und,,e ,nfluence > the deeds should stand as 

Man"' f MrfWI. 1 U l off f r ' if the Co,,rt P^e, a deed from 
r Vr i}' M , ratb and husband, to William L. Mahonev and Tohn 
L Mahoney, hearing date the 13th dav of Mav, 1807. This convevs 

he pit?s°r', Mahone *« ~n 

me property in the settlement of the estate of Marv Toohv This is 
the deed which was referred to by eounsel the other dav?' 

ieetion^o T /- ym , ,r l Tonor P ,ea?e - T make no technical oh- 

%*°" *° O because it isn’t the original deed, but T presume it is 

i f ,! or tJie purpose of proving one allegation in the amended 

owned an e .mdi, •d la i t “* ‘ r* ti T e -° f his deatb - William L. Mahonev 
hA fUA n * one - foilr Jh interest in certain property which 

Jbiit tTi , Ti?i TLa ■ ° bierf to thip deed by frelt T do not 

which show the real condition of the title. Tf it is relent it S t 

‘" ,y t °. pu , t ’* in ’ but 1 understood Mr. Gertman vesterdav con- 
sented to a stipulation which practically covers this matter ‘ 

Mr. Gertman: So far as it went. 

lRft 7 r \f' aSb >r Sr V lth: Tet if y° u ""ih consent to this: That in 

ISo, Mary Toohv acquired by deed from Henrv Walker and wife 

Tohn°T Fo 'l SqUare , S5 r : tba ‘, in 18B0 Mar >' Toob . v acquired from 
1868 Marv Toni m " " '/e another part of that same lot. That in 
, Mar > Toohv acquired from Joseph Lee and wife another part 

dl,whtar m M ,ot - ™atin 1870 Mary Toohv made a deed b/her 
ll j .. Margaret A. Mahoney and Mary A. McGrath, conveying 
all of those three parcels of that lot, as tenants in common • that 
subsequently, Margaret Mahoney and Mary Toohv both died ’inte«- 

im i e ’ j'i nS • b,b V L- Mahoney as her onlv child and heir at 
tut law and her husband, of course, as her widower, subject, to 

1 RQ 7 iv U n y ’ t* 1 ,! ? n ^ ay 1^7, bv deed recorded Mav 17, 

’ . 1 , m Is. Mahoney, widower, and John L. Mahonev,'then 
unmarried deeded a portion of this same property to Marv A Mc 

iR 07 b M hat °, n ‘ be * ,m * day V Mav 13 > 1897—deed recorded Mav 17 
189/, Mary A. McGrath and husband deeded the remaining part of 

he same property to William L. Mahoney and John L. Mahonev, as 
tenants in common. • ’ 

Mr. Gertman: That is the deed T now offer. 

Mr. Easby-Smith: And that on March 30th. 1898, William T 
Mahoney, widower, made a deed to John L. Mahoney of the same 

property, being a one-half, undivided interest in the same, a= tenants 
in common? ’ 

Mr. Gertman: No, sir; I do not do that. 

The Court: Up to that point you concede that? 

Mr. Gertman: Yes. 

, T he C0Urt: I wi J‘ acc ? pt P r ?° f of that Part of it. I understand the 
deed may come m for what it is worth. 
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owned br^MaLty^diriS :SJ1K £?»*** 
a period from 1809 to 1903. ' rhese deeds cover 

pur^Kt^ haVe n ° ° bjeCti0n to them ‘ 1 su PP ose the 

wafa'cqSdSoJto \m WaS the °"' ner ° f the propert - v “ d that 

(Tlie papers referred to were marked “Exhibit 11 a to i”) 

102 John 1 t \fT' POn } 4 j’ a f s stipulated between counsel that Mr. 
., /■? h M ahoney had tor many years past paid the taxes on 

the undividecl interest of himself and father in Lot 3 Square 8 r >3 

Thereupon the original deeds to Mr. William L Mooney for the 
pr 0I >erty owned by him and descrilied in the bill of complaint were 

“HJ” in'chisiTe 1V6< eVlden<e and marked “Exhibits 11-A” to 

George II. Moran testified that he resides at 1233 E Street South 

Wi ii am i ,S Ma h™**? °i ■ Metro P°> itan Pohee t 

rimed fo L *^ Pnr ey p" hlS ' f , etlm ? when he - the witness, was as- 
signed to #o Police Precinct for about eight and one half years. 

M ltness has been away from #5 Precinct about three years. When 
he was on duty in #o Precinct, he would see Mr. William L Ma¬ 
honey on numerous occasions during the week and talked with him 
occasionally did not talk with him very frequently; never had much 
p a conversation with him. When asked if he remembered anything 
i r. Mahoney said or did in his presence, which was out of the ordi- 
nary witness replied that he had never had any talk with him 
heard him say anything that a man could consider out of the wav at 
all, only that he was a man who was feeble and who was dotv. due to 
his sickness By “doty” he means Mr. Mahoney was a man who was 
weak, and when asked whether he meant mentally or physically the 

due n toth e e P sii t e h s^ t ^ °° Uld CM ’* P h y sicall .V an d mentally’too, 
No cross-examination. 


Frank W. Venable testified that he resides at 515 Virginia Ave¬ 
nue, Southwest and is employed at the Union Station and is sixty 
years old. Had known Mr. William L. Mahoney during the last 
fifty years. Said he talked quite frequently with Mr. Mahoney, some- 
times most every day for months. When asked to' tell the 
103 court just what he observed about Mr. Mahoney’s mental and 
physical condition from his conversation with witness wit¬ 
ness replied when he got in a conversation with him he was'most 
always glad to get away, as a general thing. He was very erratic in 
his ways, and pretty much of the time you would hear the same thing 
over again. Being an old man, witness used to humor him a good 
deal by listening to him and only talked with him whenever Mr 
Mahoney cornered him. Mr. Mahoney talked with Witness about his 
son, John, quite often and in these conversations never heard any¬ 
thing but favorable. So far as witness knows, Mr. Mahoney al- 
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ways lived with his son When asked by the court to give an illus¬ 
tration of peculiar conduct on the part of Mr. Mahoney, wit/ness 
replied that lie could not remember what Mr. Mahoney would get 
exciKxl about as he never let that lie on his mind. He simply knows 
that Mr. Mahoney would get excited. Most any subject he would 
get on. Sometimes he would start to talk rather rationally to you 
and the first thing you knew he would fly off into a passion about 
something. 7 ou would hardly know what he was getting into the 
rage about. Just some little whim he would get fretting over him- 
y';.’ every',ody knew that around the neighborheed. 

Ne\er talked with Mr. Mahoney about business matters. Where¬ 
upon tho court rules that he would not receive the opinion of wit¬ 
ness as to whether or not Mr. Mahoney was capable of executing 
a contract in relation to a business matter. 

IIkmiy P. Dallas testified that he resides at 2237 Woodridge, 
Northeast, and is employed in the District government. Knew 

1913'wdtnm ‘) Iah0I T f " r thl , rt >' - vea f 1 hiring the summer of 
l»ld witness being down in that neighborhood and being an old 

friend ot the family, stopped in to see Mr. Mahoney like he used to 

104 I!* Was \ n S ?{ ,teml,or > 1913, lietween the 

104 , 2Dh of the month. Mr. Mahoney’s condition was 
\en bad physically and mentally at the time. He was con¬ 
fined to his room and talked to witness in a kind of rambling way 

in V , Tf" eVe ir . iear< T »"yt*'ing detrcmental about his sem 
is life. \\ ltness stopped m to see him in September to inquire 
about doing same painting work. He did not have a steady job 
and knowing Mr. Mahoney had a lot of property he went to ask him 
alK>ut doing some painting, but found him in such a physical com 
dition that he could not say anything about it. 

105 No cross-examination. 

J°-T. Hurley testified that he resides at 507 L Street, South¬ 
east, which is next door to the home of William L. Mahoney Has 
personally known Mr. Mahoney for about four years, living next 

hhm t °Mr in \t m < K ° lnt ?- Mr - Mahoney’s house and talk with 
him. Mr. Mahoney never discussed his son, John, with witness 

and witness does not know what kind of treatment he receive,! from 

his son, John, and Ins son John’s wife. When asked whether he 

noticed anything peculiar about the conversations of Mr. Mahoney 

the witness replied no, only his talk was broken more or less aU 

the time. By this he means Mr. Mahoney was not resnonsible for 
what he was talking about half the time. ‘ I ■ le for 

On cross-examination, witness testified that Mr. Mahonev »lw»v. 
lived at oOi L Street while witness knew him and he knew'nothing 
abou him living at 602 K Street. When asked to state Z «f 
the things Mr. Mahoney said that made witness think he was ir 
responsible the witness replied that Mr. Mahoney would start im 
a conversation on one thing and then start on something e lL 
He would talk about affairs around the house, one thing and 
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fill other, property lines. He would not talk sensible. He would 
start a talk to you about buying property, then after a while, what 
witJioss Cfdls, he would break off, but witness cannot tell about what 
other things he would break off upon and talk about. Sometimes 
witness would talk to him for two or three hours at a time while 
they would be sitting in the front yard. He never talked business 
matters with him and never had any business relations with him. 

, 1 2, anikl . J - Si j LI ' a . n testified that he is employed in the Bureau 
of Fngraving and Printing and has been acquainted with Mr Wil¬ 
liam L. Mahoney since February 12, 1897, and has seen consider¬ 
ing a > e of him since that time. He thinks that he has never 
100 8een iJr - Donovan at Mr. Mahoney’s house, but he thinks that 
.. , 011 on ® oc «imon Mr. Donovan came over to John’s place from 

the house, lie saw Mr. Donovan’s son at Mr. Mahoney’s house on 
bunday evening On this evening Mr. Donovan’s son came to 

h ° u * a,ld t le ' e . we re four or five sitting around the table in 
Mr. Mahoney s kitchen. Mr. John L. Mahoney went out in an 
alcove at the bottom of the stairs and took a quart bottle of whiskey 
from Mr. Donovan s son’s coat and put it on the table in the kitchen. 
Mr. Donovan s son was on the way upstairs. This was three years 
ago this September. Witness called at the house and visited 7 Mr. 
Mahoney so many times that he could not mention them. Three 
years ago the coming Summer Mr. Mahoney was reported to be 
very sick and witness went upstairs and Mr. Mahoney was in bed 

hlanl’ t t m0SP i eie 10 ‘ 16 r0 °V 1 " as stiflin S- Mr . Mahoney had three 
blankets and a carriage robe on him. Witness said to John “Do 

something to relieve this condition” and John said “You cannot 

the condition he is in now. If you try to do it, he will think you 

are trying hi do something to him. There is no way on earth you 

con do anything with him now.” Mr. Mahoney received the very 

H a ° bf atm ? nt fr ° m ] HS son .’ Jo hn . and his wife. Witness has 
iicKl a thousand c*on\ ersations with Mr. Mahoney. 

No cross-examination. 

J? HN Mahoney, the plaintiff, testified that he is the son of 
\\ llliam L Mahoney, is forty-two years old and married. His wife 
was preseiit in court. He has one child—Ruth—who is sitting in 
court. He knew nothing of his father executing any papeil in 
ugust 1913 , did not know that he had made a will or attempted 
to dispose of Ins estate. He discovered that fact by Mrs. Cecelia 

l ' Um „°', er t le P hone Dght after his father’s 

death \\ hen asked to tell how he happened to engage in the bar¬ 
room business at the time his father retired, witness replied that he 
had been tending bar for his father for about eight years and his 
107 £ a f her . had trouble with the Excise Board one year and the 
10/ following year lie had trouble about his signers, so he said 

, , ke would not take out any more licenses, he was just dis¬ 
gusted. \\ itness supposes that his father thought he had enough 
to live on and that he could afford to give up the business His 
9—2919a * 
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St JSTto driSiSi 't ,0 ** in t !‘ e barroom bu ®ness. His 
g i dl ,, k [ g aI ! d goin & on and said he would never so be¬ 
fore the honorable board any more and he let his stock run down 

He never did have much stock in the place. He threw the keys on 
the iloor and witness saw the business was going up so he went nn 
and put the license up and went in the business himself After 
hu father saw that witness was in the business, had gotten a license 
n his own name, lie did not like it particularly he did not want 
rue to go in the business; he put me in the grocery business once 
lie made the best of it and continued to live with witness Wh^n 
he threw the keys down his father said “There you are You 
might as well run it yourself, if you can.” Witness think* 

u few howes of cigars, cigarettes,“a liuKit'o/common 1 Jn^a^jug 
of good gin, and maybe three or four gallons of m,n,t ,v’n?L 8 

probably a together $100. This place was conductlit 600 K 
btreet, Southeast. At 600 K Street right i ' , at , K 

»l,«d funned railroad ra^fl" a ,l“ ™ *wfc 

sr ££31 srr&h 

£ u“,1i al S ™s s c 

ness was asked if he had aiiv iXu® to «° bo, !' e - "it- 

S£‘K“. e 22 * lit :,,£'* hi r It“■ 

TdiZii iSf-Hgr 

d m rSinV«.“ 2 Su,;ri:i„T. ‘"t ha, ‘ r “ 

put him on a couch in a room Hip™ on i le . count O% and some men 

that night and went to watch him—wakh lds^ante 
him a lemon seltzer. His father contrar.»J 1 ” "J 11688 took 

there. Next day witness sent for 'W 

Hazen. His father was sick at the bos, ll oi ’‘ederick and Dr. 
for four or five weeks, and wi ne* 2 , ! r° Un ‘ f his illness 
week and Sundays. When he re ? ‘ W °.? r * ,ree time8 a 

lived with the witness at oll-5th Street He , th ® hospital, he 
about a year and then he went to live ''i 11 ** le witness 

fT «» ««ed -*h ilr'Zi.r. 1 ^, h H. Sdf A“f 2 ? 

to live over the bar, but witness thought t *® K ° hack 

went to Garfield Hospital Witness did .w* / u d V And then he 
to Garfield Hospital^ fomidTut he wls he h 5 d 1>een ^en 
him and one dav he went to tho htwnii 1 and wen f to see 

there, and they told him he had left.' WitnL sent ^ coTor^m^ 
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the co'intry and discovered that his father was staying 
with Mrs. Brady. Witness visited him at Mis. Brady’s and when 

atekThim'to*. f 1S t - nther fo11owed him do "-n to a little bridge and 
aearriaee*nn/flT a "' ay M S00 " l 88 he cou,d - and witness sent 

LS™ *° k hl f a T, a r V ’ and hrou « ht him to his house, and 
he lned there afterwards. Witness moved to Twining City in June 

five 4 davs d Wi/n her ( re Hf H° d in th ? V8eant house about twentv- 
IL® d f ys ' ” ,tn f® ^yed there a while and his father told him 

to,nl. t e i-" a ! 8 ady °° m,n K around the following day to rent the 

Witne8s 'oft a friend wX him 
i no Jo w atch out for him. Witness thinks he stayed in the vacant 

went 6 to L US • If h M fiV A 7 8ix d8ys - Then his fatter 
eight month** ml i ', ^ , Cady nnd remained there about 

ir;f 

iS ffither happened to go to his house five days before he died he 

•inaXimW * * B ° w “ h ll ” Tl “ U ' I»1 Wn elded 

izxZP -s rr 

says, \ ou get ready and go, F would like for vou tn an ^ he 

can come after me. If T go at all T would likn tn ^°’* so .^ a ^ vou 
weather ” 1 * . ’ / '' 011,(1 hke to come m the warm 

nlpntv i at .t£ e ^ ast mini, te he was drinking—he could get 

te f * - *■»-- o^jS 

rss j®s 

erty for wilnem that hi, father had riJd KtSmUteNd" n ’£H' 

iin fn ® n ^y.to h im when he was sober. w &y8 

to himi'Von’t'dnrik’an 1 !’ rTe’’' "'[H, W0 " M My 

•%*&«** 1 **" t ” "« ™ and PtAXStf 

5S?”“~ M “l’ *“«• «•!> ™- He nelerrtiptST, 
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S h the f n‘h e / TT d f0F ‘ he h ° J UPe ' hut after witness went in bum- 

; V .>, to es ' The last time witness saw Mr Donovan .,t 

asPdSr ttfr r “ b "* '■« x&S 

£^%‘Hc»‘SrScr3 

and^rabb^dit'qiiok and bronchi It'-'’ " n . d witness went oat 

said “This is the eau^ of n HrmiWe ” M* fir °" * he , ta ? e and 
out of it: tasted it: said i/waswhi key Win IT, T ,he COrk 
thine to the boy because he was « voinoTf T " 0t Say any ‘ 
bottle of whiskey. Witness at all time Tndenvo^d tott 

is*? aa fir a i" a *£,«-$< <•* - <**. a 

room vears and vear^ ” \vftn /J e lf T n aronn ^ the bar- 

ftyHihrfr^s, uutz isl m ’ " - 
•nk'iTiiSSr 1 Til? fiih/fS m‘ i h V" v° 

traBSys issasr ,7 s f ^ & 
&? at as; 

Sira'S ■& % TO vs*S» 

business. One of the bouses on Fifth^treei'b' T"- 186 jl e was in 
other is not rented ff TT f street brines him $5. and the 

visited Mr. Donors frejfntly TW^M " ° r T his fathe '' 

he had been there and he" would be preT well" “Ltd 6 T T 
the middle of August 191‘t Dtp #t „• L . tanked up . In 

t' - 1 late at night., witness was standing 
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on the lot after closing up the har with Mr. Sullivan, and 

112 his father was thrown in the door bodily and a man ran. 

His father was paralysed (drunk). His father never stayed 
out late at night. 

Cross-examination • 

M itness succeeded his father in the business in 1897 or 1898. His 
father had accumulated some property from his saloon. His father 
did not want him to he in the whiskey business and he wanted to 
dose the bar up and abandon it, but witness went and got the 
license and the license was transferred from his father to him. Ilis 
father had to make a written application to have it transferred to 
him. He paid his father nothing for the goodwill or the stock. 
There was no stock there. With respect to the statement in his 
father s will that ‘‘some years ago T gave him my business at 6th 
and K Streets Southeast,” witness guesses same is true. Witness 
conducted the business until last November when the Excise Board 
refused to renew the license on account of the saloon being in a 
prohibited zone. He mortgaged his property some years ago when 
his business began to go down—when the railroad was moved away 
from there. He does not remember that- he said in his direct ex¬ 
amination that he mortgaged his property because he got out of 
business. That when he went to Ins father in March and asked 
for money, his father reached in his right hand pocket and gave 
him all he had in his pocket. He gave him $130. and a few days 
later he was over to the house he had $60. in his pocket and gave 
this to witness, and told him to pay the man and keep the change. 
At another time his father gave him money to pay taxes and when 
asked when this was, the witness replied, “You can look there for 
yourself,” referring to the receipt already offered in evidence for 
the purpose of showing that John I,. Mahoney paid taxes on his 
father’s property. This was when his father was living at 602 K 
Street, and his father gave him the money to pay the taxes on his 

own property and that of witness. He hardly thinks that 

113 his father understood what he was about because when wit¬ 
ness asked him for the money he said, “My, why don’t you 

go to the har and get the money?” Witness told his father that the 
bar was closed up and that if he would come out he would show 
him. That was about January or February of this year. His father 
had been confined to the house all the winter with a very bad case 
of bronchitis. He had had bronchitis for as long as witness can 
remember. He also had bladder trouble. He had the usual physi¬ 
cal ailments of an old man. He had been sickly for thirty years. 
About thirty-five years ago he got hurt hack here* (indicating) with 
a brick and part of the pone fell out. 

When questioned by the court, the witness testified that his 
father could write very little. One time he could write, but towards 
the last you would have to hold his hand. He never could write a 
letter. Witness did not think that he has any of his father’s writ¬ 
ing. He has looked through his papers, but could not find any. 
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He never remembered his father writing a letter, or even notes of 
any kind. Has never written anything except sign his name. He 
ne\er composed a letter. He had no education whatever. He never 
kept any books while in business. Witness kept them for him. He 

“® ver a l P0 J n ^ business until witness went into the business 
and tnen his father was there more than witness 

His father had one brother by the name of Michael, who is now 
dead. This brother had no children. His father also had a half- 
brother, John. This half-brother had three children by his first 
wife, Lawrence, Rosa and Katie. Lawrence A. Mahonev, that died 
recently, was a son of John Mahoney and he left four little children. 
When asked if John Mahonev and William Mahonev ore not the 
sons of John Mahoney, half-brother of his father, Witness replied 
that he did not know them and that they were not his first 

114 cousins. They are half blood, first cousins. The witness 

said that his father did not have a sister. Ann Mahonev Don- 
" hn J "f ll,e mother of William J. Donovan, and denied that 
" 1 'am J- Donovan is a cousin or any other kin of his. His father 
., _ a s o had a half-brother, Lawrence, who died several years ago 
■’ ,ea n .° children, so far as witness knows. He never 

i a , . oar ” °f bis father having a sister, Ann Mahonev, and never 

heard his father speak of such a sister. His father was bom in the 
Olu Loon try. W lliam J. Donovan is no kin to him that he knows 
of. . is grandfather lived in the Old Countrv and died there after 
his father came over here. His father was in the Civil War and 
came here about the Fifties. If his grandfather, Lawrence Mahonev. 
ir \f" r! ° Ut nt •"'Hint Olivet Cemetery, witness has no knowledge. 
If •; r ' ,) °novanis his find, cousin, then he, the witness, his daughter 
Ruth Mrs. Rrady Mrs. Frazer and Mr. William J. Donovan are the 
"V, • b' mg blood kill Ills father had. That his father’s will included 
? b' s k,n and the only other person mentioned in the will is 
Katie Donovan, who is a niece of his father’s wife. When Mr 

liinr™ W1 ! ness ’ father be called his “Uncle William” or 

William .. Witness father called Mr. Donovan “Wild Bill”. A 

Mr. Lannan and a Mr. Gill helped witness take his father to his 
home in Twining City. His father lived with Mr. and Mrs. Cadv 
from July 25 up until the time witness took him to Twining City. 

W hen he took him he was in the house alone. Cady’s had moved 
out and left him there alone. Prior to that time and since 1910, 
his father had lived with him, and then prior to that for a vear or 
something like that, he had lived with the Cadv’s. Mr. Cadv is 
here in Washington now, working for the Gas Companv. Mrs" 
Cadv is also here and they still live in the same neighborhood. 

I he witness was asked upon what he based his statement in his 
bill of complaint that, the deeds executed by his father were procured 
bv the influence and domination of the defendant, W’illiam J. 
Donovan, and he replied “He was coming down there and treating 
him. sending whiskey there by his son, as I have already sworn to” 
Mr. Donovan had not been down there in the last two' vears He 
was there about two years ago with Mr. Loftus drinking and earn¬ 
ing on with witness father, but has not been down there since to 
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witness knowledge. When the witness was asked if the mere fact 
that Mr. Donovan came down there with Mr. Loftus caused 
lib him to make the charge that these deeds were obtained by 
the domination and influence of Mr. Donovan, he replied that 
that was correct. And when asked if that was the only thing he 
had to base such a statement on, the witness replied “And by him 
pointing off to the property, pointing out to my father, asking my 
father, Mint that the property you son bid against you?’ He did 
that ^every time he came there. Of course, I had not bid against 


The witness was asked by the court whether or not his father 
knew that he was poor and he replied that he did, and that his 
business began to go back before the railroad was taken away and 
he just barely made a living, in the last three or four years he had 
been losing. He does not know whether his father realized that or 
not, but witness told him of it. It would take him sometime to 
convince him that it was so. The court further asked the witness 
how his father was in August, 1913, about the time he made these 

deeds and the witness replied that he was in pretty bad shape_he 

was pretty sick. Witness has no trade. Witness in his business 
had begun to run down a long while before that and he was having 
a hard time to get along; had had to mortgage his property. When 
asked why he did not get the money from his father instead of 
mortgaging his property, witness said he did not like to show him 
the condition he was in. Witness was never in any business except 
his father’s business; when he worked for his father he conducted 
it and worked from morning to midnight. His father was hardly 
ever around the place; he was out sporting around; his father was 
a younger man then. 

In March last witness went to see his father and his father still 
believed the bar was there. Witness called out to him “Look, the 
bar is gone.” He said, ”No, the bar is not gone; that is the reason 
I am here.” 


Q. “Then he did not know quite how hard up you were?” A. 

“I tried to convince him. Then he would—he gave me 
117 money for taxes and like of that.” 

Cross-examination being resumed, the witness testified that 
he bought his place in Twining City about 1907 and has owned it 
since that time. He ha« two acres over there. It is a suburban 
place, right across the bridge along the river shore and is worth about 
$4,000. It has a mortgage of $1,000 upon it. When he bought it he 
paid all cash, and he put this mortgage on about three or four years 
ago. He bought this place from his savings and his father loaned 
him no part of the $4,000. * His father died March 15, 1915. No 
place in the neighborhood would sell his father intoxicating drink, 
knowing his condition. “I never objected my own self, but they 
objected, seeing his condition.” 

On re-direct examination, witness further testified that on apply¬ 
ing for the barroom license, he got three business men in the neigh¬ 
borhood to certify as to his character, but he did not need the con¬ 
sent of his father because his father had been out of the business 
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and it had been closed for two days before he applied for the license, 
lbat his lather lived in the Cady house alone about ten days before 
e took him to Twining City. He has not seen Mr. Donovan around 
his father in the last two years. 

*1 re-cross-examination, the witness further testified that he saved 
this $4,000 with which he bought the Twining City place out of his 
business and other little deals. That he mortgaged it for $1 000 
three or four years ago. 

Q. And you paid for the first property out of the money you 
earned in the business?” A. “When I bought that property on 
. street I did not have the money, but Mr. James F. Manning was 
going to lend me the money—I did not have all of it—and out of 
what I made out of that and other little deals 1 realized $4,000 and 
thought I had better—seeing the business was &oing—watch out and 
I would have something left after it was all over, before it would all 
get away from me. 

118 Q Did you ever have any trouble with your father be- 

cause he upbraided you for spending your money handbook 
making. A. I ne\er was in the hand-book business in mv life and 
never was convicted in the District. 

Napoleon K. Hall testified that he knew William L. Mahoney 
about three years, lived next door to him. Is employed by United 
States Government. In a conversation with Mr. Mahoney last Julv 
witness was talking with him about his work and Mr. Mahoney 
jumped from that and employed witness to help him dig up a sum 
of money. He asked witness if he could hire him for a while to dig up 
some money he had buried. He did not tell witness where he'had 
buried it. but he said he had buried it himself, but that a colored fel¬ 
low by the name of Johnson had dug the hole for him. He said he 
had hurried it at first for to buy a row of brick houses he thought 
at a cost of about $10,000, but lie did not know. He did not sav how 
much money he had in bank, but he said he could recover that much, 
and lie said as long as he could not buy these brick houses, he was 
going to dig this money up and put it in his bureau drawer for John 
to use. \\ hen he spoke of “John” he was referring to his only son. 
He said blood was thicker than water, that it was his only child and 

. one he stood bv. He did not want anvbody 
present except himself and witness, when he dug this money 
119 up. He said Now, Monday John will be to his place of busi¬ 
ness, and his wife and daughter will be over to her father’s 
and there will not be nobody from the northwest.”—Who he meant 
by the northwest 1 do not know anything about, he said “Those 
people from the northwest will not be down here, and nobody here 
but me and you, and I will give you so much monev to help me open 
this hole and get the money out. I do not believe you would rob 
me.” When asked whether or not witness believed' Mr. Mahoney 
knew what he was talking about in this conversation, witness renlied 
that he did not so believe. P 

On cross-examination, witness said he had been living next door 
to . f ^ ^ ^ e years, but had only known him for the last 

three years. This conversation occurred last July while Mr. Mahoney 
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was living at 507 L Street with his son, John L. Mahoney. John L 
Mahoney moved to Twining City last Fall. When asked if he knew 
that Mr. John L. Mahoney moved to Twining City in June 1914 
witness replied that he does not remember the date he moved and as 
a matter of fact, it would not be any of his business. During this 
hve years he had other talks with Mr. Mahoney; they would talk 
about their work; about Mr. Mahoney working in different places. 
During the three years he had conversations with Mr. Mahonev, he 
could never get any sense out of him. When asked if he had ever 
seen Mr. Mahoney when he was apparently under the influence of 
liquor, witness replied when he had been drinking some backwards 
and forwards. Witness took one or two drinks with him. When 
asked if he had been drinking today, witness said “Not today”. 

M hen questioned by the court, the witness testified that when thev 
had this conversation about digging up the money they were right 
on the door-steps of John’s house, where John was living. John was 
living there then. Witness is sure about this. It was 511 L Street. 

Witness fixed the dates as the first and second Saturdays in 
120 July, because they were his holidays off. Witness does not 

think Mr. Mahoney was drinking on that day. 

Mr. Gertman: May it please your Honor, I desire to offer in evi¬ 
dence the record of the probate proceedings on the estate of Lawrence 
A. Mahoney, petition for the probate of his will filed May 13 of this 
year. 

The Court: That is Lawrence A. Mahoney? 

Mr. Gertman: One of the deceased parties whose children are par¬ 
ties defendant. To show that he left a personal estate of the esti¬ 
mated value of $24,000, $20,000 cash in bank, and personal effects 
worth the difference. 

Mr. Easby-Smith: That is Lawrence, the son of John, who has 
died since this suit began, leaving four children. 

******* 

I also have present in court Mrs. Mahoney, the wife of the plain¬ 
tiff. Mrs. Mahoney is in delicate health. I offer her as a witness 
for such examination as Mr. Easby-Smith may desire to make. I 
do not desire to place her on the stand. 

Mr. Easby-Smith: She has been in the court all the time. 

Mr. Gertman: No, she just came in this morning. With that we 
rest our case. 

Mr. Easby-Smith: I now move to dismiss the plaintiff’s bill in 
this case. 

******* 

If vour Honor please, as to the first allegation, of incompetency, 

I submit there is no evidence here to show that he was incompetent 
at the time. 

* * * * * * * 

So far as the second point is concerned, of undue influence, I sub¬ 
mit there is not even a scintilla of evidence here tending to show any 

undue influence by the defendant Donovan or by any other 
121 defendant or defendants. 

******* 

10—2919a 
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On the third proposition, on the matter o d delivery, there is no 
dispute about the manner of delivery. The deeds were executed in 
August, a few months later were delivered to Father O’Brien and 
later a letter of instructions was written to him 


(Mr. Easby-Smith thereupon concluded his argument, citing au¬ 
thorities, was followed by Mr. Gertman and Mr. Ridout, and closed 

curred K ) l,nent ° D beha f of the defend ants, when the following oc- 

The Court: I think it will be better to hear the defendant’s evi¬ 
dence, because if the case goes up then it will not be necessary to have 

t come back, whatever the Court of Appeals might think about it, in 
order to have it heard again. 

Of course, if these deeds had been delivered to Father O’Brien and 
a letter had gone with them stating “I constitute you the agent of 
these grantees to hold these deeds for them, but you are not to deliver 
them until after my decease,” they would have been out of his con¬ 
trol, probably, even during his life; and although the contingency 
must arise before they are to be delivered, the contingency is certain 
to happen sometime. A et it would seem to me to be a perfectly good 

respited CVen his own lifetmie would have had to be 

If he had said in his letter to Father O’Brien “You are to hold 
theso deeds at all times subject to my order, but in case I do not recall 
them before 1 die, then you shall pass them over to the respective 
grantees -you would have an entirely different question. Appar¬ 
ently there are cases that hold that that can he done, and it is a case 
100 for the doctrine of relation. Other cases hold that it cannot 
be done, and the question then is how far you can press the 
doctrine of relation so as to make a delivery made bv the 
depositary after the death of the grantor relate back to a time within 
his lifetime, there is the whole question, and the doctrine of rela¬ 
tion is a fiction m the law, resorted to only for the purposes of jus- 
tice. ho that presents a very interesting question. 

There would not seem to be any question about the power of recall 
existing here. If I understand Mr. Easby-Smith’s argument, I think 
he has no doubt about that. These deeds were placed with the will 
He certainly had power to recall the will. He could have destroved 
it and made a new will, and it would rather seem, on the evidence 
as it now stands as though, if he had chosen, he might have recalled 
the deeds as well as the will. The grantees, so far as the evidence 
now shows, were not notified of this disposition of the property, 
hather O Bnen did not know that he was holding it for anv particu¬ 
lar persons, that he regarded himself in that light at all. v 

In the most favorable view for the defendants it wouid seem to be 
a case of the unexercised power of recall during the life of the 
grantor and the question of law would be, on that branch of the 
case, whether the power of recall not having been exercised, a de¬ 
livery could be made that would relate back to a time during the life 
of the grantor. & 

As I said, I think we had better hear the evidence on the part of 
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d ® fendants as . to the m ® ntal capacity of the deceased so that when 

onininrfn^f 8 * 11 ^ ^ & g0 x u $ together. I will not express any 

opinion about the evidence at this time. 

123 Whereupon the following witnesses were called and testd- 

r . , ^ haIf of the defendants, William J. Donovan, 

Laurence A. Mahoney and Rosa M. Brady. 

tu? ARRY ^l DDINGS testified that he is acquainted with Mr. John 
Mahoney (nephew of deceased) and on Christmas Eve, 1914, he 
uent with Mr John Mahoney to see Mr. Mahoney’s uncle, Wiliam 
Mahoney. John Mahoney had some chickens he thinks to take to 
his uncle. He sat down in the kitchen and talked with Mr. Ma¬ 
honey for quite a while. Mr. Mahoney asked the witness where he 
lived and began inquiring about his relatives, and Mr. Mahoney re- 
membered witness’ grandfather and said that he had worked on 
the W ashington Monument with him. Witness’ .grandfather was 
a > acksmith and Mr. Mahoney said that he had worked on the 
Monument with him and that witness’ grandfather used to sharpen 
tools for the stonecutters. Witness had never met Mr. William L. 
Mahoney before. Mr. Mahoney said he was a stonecutter. They 
talked about twenty minutes together. The only thing they talked 
about was that witness told Mr. Mahoney he had done some work in 
that neighborhood about six years before and Mr. Mahoney said 
he remembered when the work was being done. Does not remember 
that John Mahoney talked with his uncle William. A Mrs. Cady 
or Mrs. Brodie was there during this conversation. That during 
the time of the conversation, which lasted perhaps for half an hour 
witness does not recall anything that Mr. Mahoney said or did which 
indicated that he did not thoroughly understand what witness was 
. tiding about and in the estimation of witness, he was a very nice 
intelligent old gentleman. 


On cross-examination, the witness testified that the house was 
furnished pretty good he thinks, and the room (kitchen) they were 
in was heated by a kitchen stove. He did not see John Mahoney 
hand his uncle any whiskey. He only had some chickens for him 
which he carried there in a box. Witness is not well acquainted with 
any of the parties in the case except John Mahoney, and he thinks 
that he saw Mr. William J. Donovan once when he stopped in his 
place. He has known John Mahoney about two or three years. 

124 Mrs. Rosa Brady, one of the defendants, testified that 
she was Rosa Mahoney, daughter of John Mahoney. John 
Mahoney, her father, was a half-brother of William L. Mahoney, 
deceased. Witness has a sister, Mrs. Frazer, and two haif-brothers’ 
John and William Mahoney, and had a brother, Lawrence Mahoney’ 
who died on April 22, 1915, and he left four children for whom 
witness is guardian, having been appointed by this court. Her grand¬ 
father was Lawrence Mahoney and he is buried in Mount Olivet 
Cemetery. Her grandfather had, besides William L. and John 
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Mahoney a son, Michael Mahoney, and a daughter, Ann Mahoney. 
When asked by counsel for plaintiff as to the source of her know- 
ledge the witness replied that she learned about her family history 
from her Uncle William, that he had a grand memory and he told 
it all to her. She knew her Uncle Michael Mahoney very well and 
her father always spoke of Ann Mahoney Donovan in Ireland. 
She (Ann Mahoney Donovan) did not come here and they had 
to send her money some years ago to help her along. Uncle AVilliam 
never spoke to witness much of his sister Ann, except that he always 
called her Sister Ann”, but the father of witness spoke of her 
very often. Uncle Michael is dead and he left no children, never 
having married. Her father had another brother by the name of 
Lawrence Mahoney, who went away, and Uncle William said he 

vrai- 1G< ^ Ann Mahone . v Donovan, her aunt, was the mother of 
William J. Donovan. Witness understands that Ann Mahoney 
Donovan was a half-sister of William L. Mahoney, although they 
never spoke of the half relationship. They always spoke of one an¬ 
other in loving terms as brother and sister. She never heard of her 
Uncle William having any relatives besides John L. Mahoney and 
his daughter Ruth, son and granddaughter of W illiam L. Mahonev; 
four children of witness’ deceased brother; Mrs. Frazer; John and 
William Mahoney; William J. Donovan and witness herself. 
125 W ltness went to live with W illiam L. Mahoney when she was 
a child. W r hen her mother died, when she was a little bit of 
a girl, she went to live with her Uncle William and lived with him 
until she was eight or nine years old. Uncle W T illiam always called 

. , j - _ _ ^ ree years old, and while she does 

not know John L. Mahoney’s age, she knows that when she lived with 
her Uncle W T illiam, John was larger than she and was at work, and 
was seldon at the house. AVhen she was eight or nine years old her 
father re-married and she went to live with him, and from that time 
on her I n(le W illiam called verv often at the house. She was liv¬ 
ing in Bright wood with her father and Uncle William took a great 
interest in her father. Her sister, Mrs. Frazer, is under the doctor’s 
care with a nervous trouble and is not well enough to come to 
court. Her brother LawTence lived on the adjoining place to wit- 
ness and since his death she has been taking care of his children. 
iUr husband is employed as a foreman on street work. Since she 
has been living at Brightwood her Uncle William used to come out 
to see them about every three months or something like that. In the 
month of March about five years ago her uncle sent for them and 
her brother Laurence went down there. He was living with Mr. and 
Mrs. Cady. Witness did not know there was any difference be¬ 
tween the son and the father at the time. Witness knew it about 
' ears a £°> kut thought it had l>een mended up because Uncle 
illiam never said anything about it afterwards when she went 

tt ? ^ er ^ rot ^ er . cam e back and wanted witness to hike 

Uncle William to the hospital and witness went down and her uncle 
rpoke to witness and said 'Get me to a hospital as quick as vou can 
for I cannot stay here.” This was at 602 K Street next to Rie bar! 
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Her uncle said that he had a wardrobe there and a couple 

126 of other pieces of furniture and that he wanted these taken 
away the day he was taken to the hospital, so witness had t-o 

go home and tell her brother that l ncle W illiam wanted the furni¬ 
ture moved. They then went down with a horse and buggy and the 
brother went to get an express wagon to move the furniture and they 
put him in the buggy and took him to the hospital where he wanted 
to go as reasonable as possible, and he stayed there about a 

127 month. During the month he was there “Johnnie” knew all 
about it because his wife came every visiting day and sat with 

him the whole visiting hour. \\ itness did not see “Johnnie there 
at any time. Witness went very often to see him and he said I 
don’t want to go back” on the Navy Yard when 1 come out of her-. 

I want to go to your house”. Witness made all the preparations and 
about the first of March he came out to her house and stayed with 
her. While he was there different men from the barroom came out 
to see how he was. One Sunday “Johnnie Mr. M illiam L. Ma¬ 
honey’s son, and his wife, and Mrs. McQuigg came out to see them. 
They were sitting on the front porch and could see them coming up 
the road and Uncle William wanted to know who it was that was com¬ 
ing and witness told him. Tie said “Rosa, if they come in and start 
talking or anything, go awav and don t get in any words with them. 
Go in the house”. Witness thought she had better go out, so she did so, 
and left them for a half hour or so talking. W hen she came back 
to the house her Uncle William came in the room where she was 
and said he had decided to go home tomorrow. She then went in 
the house and talked to them. The next day “Johnnie sent an ex¬ 
press wagon out and took the w’ardrobe and other stuff back and 
Uncle William went back by himself. He paid her for his board 
for the time he was there. When he went back he went to live with 
his son and witness thought she ought to stay away, so she did not 
visit the son for three years or more, but Uncle William would go 
out car-riding and come to see them and spend sometime w r ith them. 
She went down to see him one time when he was sick; when he had 
fallen at the bottom of the stairs. It was between four and five 
vears ago that Uncle William stayed with the witness and witness 
saw him every day during that time. W hen asked if he was sick, 
the witness replied he never had anything like she had heard them 
describe here; that w T as all news to her. He had a cough, but he 
suffered with this for years. Out in the country where wit- 
128 ness lives they did not have sanitary arrangements and it 
was quite a distance from the house and witness never had 
anvbody to attend to him and she attended to him. herself 
at ‘ night times, but they did not have any trouble with him 
or anything like that. W hile he was w T ith. her, he drank 
gin; he said he had to take that as medicine and it had to be weak 
gin; there were certain places where he had to get it. He did not 
drink to excess at all. He would go downtown and come back all 
right. She ol>served nothing peculiar about his actions and he had a 
“grand memory”. After he went home to his son John s, she 
thinks she visited him about twice. On one occasion she had 
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WMT- tjr ° ther ’ S ch . ild and her HttTe bov out driving and Uncle 
2“ r ° Ut m fronl 0f “Johnnie’s house andThef go“ out and 
spent an hour or two and the children ran about and plaved The 

next time she went out was when he was sick, Jonnie let P her hi when 

t ad ffiP a ‘ft of the steps. This was about tC ye^ 

I,' 1 nclc william was in his room propped up and said he 

on S, ndav s Her fiPr«■ the Steps ' He sa ' d he was left H 
9 and101913 a - " I, ' lam °, ut to her house on September 
10> i" 1 . 3 at the time of her brother’s wife’s funeral. He had 
al.o been out m August 1913 to see her brother’s wife while she was 

Hecemhe^ !<lle ""1 a . d ^« eondition. She died 
Poll 1 - • ' 3 ; IIe ca,lle out to the house and being of the 

Catho c religion he came in at night-hirad a man to bring him 

. ,T knelt down on the carpet and said his prayers The next 
d ; > he mine out to attend the funeral. He came in a hack with Sfe 
f, “{d walked heside her in church. The only conversation witness 
ha.l with I,,,,, was about Rose’s death. He said lie was verv^orrv 3 
\en much shocked. After her brother’s wife’s death Uncle William 

J Ie 'T ,d dow ® from the ca^ 

aid l aughter, l am going to see you again”. And witness wanted 
to know what was the matter and he said lie wanted her to 

tX e oar th f r a ' 7 T ard , and take the house on L Street and 
take care of him; that the tidjoining lot had a stable on it 

with man enough for all the homes that she had. At the time wil 

likT to tJ} 1 ^ she . w ™ lld th l nk tlie matter over, because she did not 

ter to £ h^kn™ ^ ?he .? uld , no ‘ *> it. and he wanted 
r to let him know. She did not let. him know and he paid her 

another visit mid said that the bar would 1* closed in a week or I 

to''over there' 11 TT TaI *° Twinin S City and he did not want 
,hf Itnri L 1 ^ anted her t0 come over to the Naw Yard and 

she had to tell him that she could not, so he said to have a r^m 

agreed 1 to that and sVd h* F* ha T ' f the e ^ n * ™d witness 
r ^ d ,» ’ e WOU,ddo '*• In the meantime while they 

anTsickne^in he m f^ -l 0 '^ by T” ° f one thin S anA another 

William cmne out a,min nd 3 “ WtlheVo^* and Unde 
and she told 

Addition called “Dickson Home” and she wo dd see whaVar— 

Zme C Td 1>e . n ’ a ; ie - • That was «» last call that he madeTthe 

AfW th- !? ,s w ® s ^ unn R the Fall while he was with Mrs. Cadv 
A ft<?r this Inst visit out to hor hnuop Tannin • 1 

and wanted her brother to come down’and trn 1 mTmT D ^ 

to get a check cashed. This was about theTrs^^ week in 

would not go with them ShedhJ .hiT d h S v ne f k and said she 

^ 

g e mi, Deeause sne could not come down to the Navy 
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Yard - She told llim her brother would take him up and 
130 she stayed and talked with Airs. Cady for an hour while they 
were gone. .At, this time l ncle W illiam also said u I guess in 
the Spring }ou will have things fixed for me”. And witness re* 
phed “ Yes, Uncle William, we will have things straightened out after 
a while . This was the last time she saw him alive. That during 
t ,! e . two or three times she saw him, during the last six months 
ot his life, her uncle W illiam did not appear to have failed mentally • 
he seemed to be sick, but there did not seem to be anything wrong 
with him and his memory was grand, he could talk about things 
way back. The only way witness could find out about her family 
was through him. When they talked about building a room on her 
house they did not discuss the cost, but he simply said to go ahead 
and fix it up and he would stand half. She never had a talk with 
Uncle William about his property. She never knew that her uncle 
owned but two places. Before her uncle’s death, she did not know 
anything about Ins having made the deeds and the will and it was a 
surprise to her when she heard it over the phone; she almost fainted 
with surprise. When her Uncle William spent the month at her 
house, Air. Donovan did not come out there; lie never visited witness. 
Air. Donovan never mentioned anything to her about her uncle Wil¬ 
liams' property. He never visited her and she never visited liis 
house until after this all happened. Her half-brother, John Ala- 
honey, lived with her, and William Alahoney lived with her sister 
Airs. Frazer. Tliev are both unmarried. Airs. Donovan, William 
J. Donovan’s wife, was a niece of William L. Alahoney s wife. Air. 
William L. Alahoney seemed to be fond of Airs. Donovan. He al¬ 
ways said she helped him out; she would get him things. She 
knows of one occasion he said something about her having gotten 
him a hot-water bag when he was suffering pain, but he said she was 
getting him things to help him out. When asked if sh ever heard 
William L. Alahoney complain at all about his son’s treat- 
131 ment of him, she replied, “No, sir; he did not.” The differ- 
ence was eight years ago. At that time she did not pay much 
attention to what it was about except she knew it concerned some¬ 
things about an option on some property or something like that. He 
never liked to go on talking about it. 

On cross-examination, the witness testified that the house she 
lived in with her uncle has been torn down. It was about five years 
ago when she went to Mr. Alahoney’s home and took him to Garfield 
Hospital. Her brother Lawrence was with her on that occasion. 
Her brother never went in to see Uncle William that he did not 
go in the bar first; he did not want to do anything that they did not 
all know. She and her brother went direct to Mr. Mahoney’s house 
on that occasion; the expressman was not there and her brother 
hired one nearby. She was not with her brother when the bargain 
was made with the expressman. The expressman came up and took 
the wardrobe and other furniture out and witness walked out with 
Uncle William to the buggy and helped him in and they went to 
Garfield Hospital. Miss Rosa M. McGrath was there and she said, 
“Do you realize your uncle is a sick man,” and witness said, “No’ 
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he is not as had off as you express, because I had a little experience 
in my father being sick about eighteen months.” 

\\ Idle Mr. Mahoney was living in her house, she was on friendly 
terms with him and he was pleased with his accommodations there 
and perfectly contented. He made up his mind that one day to 
leave because he was scared that there would lie trouble, she thinks. 
On this occasion, about three years ago, she called to see her uncle 
when he was sack, and he told her that he had been left alone and 
had a fall He said that every Sunday he was left alone at the 
house, as the folks went out to Twining City. He also said that the 
iqo front 'loors were locked and he had to enter the l>aek door. 
loZ Her first information that she was beneficiary under the deed 
came to her o\er the phone. She does not know who phoned 
. r .'i, lln ,^ s ^fr- Easby-Smith and Mr. Donovan were together 
at the time the news came. That she almost fainted liecause her 
brother was very sick at the time and she had him on her mind 
and this news was a shock to her. She did not know that Uncle 

iqq . ,, i had t le 'IT 1 T an ything like that. She had never 

ldd talked property with him and he was close-mouthed about 

Ins business affairs, and when she heard that she was very 
much surprised. It came to her as a surprise at the time. When 
she visited him in December, she did not take him to have his check 
cashed; her brother Lawrence took him to Mr. Donovan’s. 


Milliam J. Donovan one of the defendants, testified that his 
mother and \\ llliam L. Mahoney were half-sister and Half-brother 
Witness was born at a place called Kinelane in Tipperary, Ireland! 
His uncle V ilham was born in the same house at the same place 
\\ ltness was eighteen years old when lie came to this country and 
his Incle \\ llliam laid come here ahead of him. His grandfather’s 
name was Lawrence and he came to this country before either the 
witness or his Uncle William. Witness’ mother’s maiden name was 

ennn ( ‘y a 10 ^i and , n ?! th A er "T fatl >er e'er came to this 

country and they both died in the Old Country. The first party 

he saw when he came to this country was Joliii Mahoney, father 

wiinef 3 ’ | Bra u y - *. F ir n- Sh ° r T t ‘l 1 ?® after comin S t" this" country 
witness h\ed with ''ilham L. Mahoney, probably for something 

like a couple of weeks. His mother, Ann Mahoney Donovan, was 

a half-sister to "ilham L. Mahoney. Witness has been in the 

liquor business for nearly thirty years. When witness first came 

over here " llliam L. Mahoney was a stonecutter by trade and 

about seven or eight years later his unele went into the saloon 

business. For the last five years back witness would see his uncle 

\\ ilham L. Mahoney every once or twice a month and would 

generally see him at witness’ place of business on 7th Street His 

uncle would come to see him on friendly business and also to get 

his pension checks cashed. I'liese pension checks would come every 

three months. The last time witness visited his uncle at his home 

on the Navy ' ard lie went down with Mrs. Donovan. Mrs. DonovTn 

had said he was pretty bad off and expected to die. He lived next 

to the bar then. This was sometime last Summer, possibly July 
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134 maybe a^r^n^thk v ^ had n0t ' >aid him ■ visit for 

Mrs. Donovan and the children'were alon^D'^"T and 
then living on L Street with t f re vi 0 ®* His uncle was 

had been in his hou^ t m,or.h • J ° hn * , Prwr to ‘hat witness 

there. Sometimes John L t "" < ? ,' vbl . e hls uncle resided 

home and somet^^ they W o“wZ onf n Z f8mily Would * at 

nf . _ U1Q 1)0 OUt in the ffinnirir __ 


his uncle Wili am /or when "she His wife lived * h 

The last time witaiTever £w hi “t Chlld a number ®f years. 
Lawrence Mahonev brought him n D to ! ' Vus , 1 ? st No 'ember when 
the residence of witness h r n a ni achine. They came to 

Witness does not remember whethe "l* “* h j s ,P lafe of business. 

uncle on that occasion or not, but he taikri^hV Ch t!! k for his 
things—just about the weather—and hiT , ^ llm about general 
about not feeling very fmod \f r \r i " un was com plaining 

him very frequentlv during' the ijSTT° y ^ ld , not COme to s< * 
come he came up in a street car FW, n ?? nth ®> but "hen he did 
place he would see him Witness n»v ' ("J! 6 i' e oame to witness’ 
property and did not know wLat nmnert i ,^ 10 , him about his 
• prior to his death know anvthto„ oi° w? 16 owned and did not, 

and had never heard a woitf aholitthe! ," e w ,ak i?# of these deeds 
thing about the will. The first intimntw. g N °if !, ld , be know any- 
mg a will was from Ed. Newniver who Jm about him mak- 
gone to a certain house out Somuii j ^ d ", ltness that he had 
Bill, and he thought R was Si Mr N Slgned 8 ? a P*r for Uncle 
about the contents of the will outside of e " ,nyer told him nothing 
a "'ill. Mr. Loftus never towUnl’ kT'i 1 ^ ^ me P 8pels abou ‘ 
matter to witness and witness did not tL kno ?' led g® mentioned the 
that he had been made Executor or left an Pn<>r to his uncle ’ s ^ath, 
mer of 1913, prior to the matng oJ tt ^ Sum ' 
discussed the makimr of •. will ® ' dee ds and will, he never 
135 his uncle and did not directl^T * he ™ akln £ dee<is with 
use or attempt to use anvToJf of n‘ r °^ h 8nybod v els ® 
upon M’illiam L. Mahoney. Ile‘cannot re P K S1 °\ or influenc ® 
ever intimated to him that he intended 1 ,^ ember ‘hat his uncle 
or that he would like witness to doSomethin* f som , e ‘ hln g hr him 
he heard of the will and the deeds was fro ?/ or . him. The first 
McQuigg, who telephoned his daughter 1ft IV® s ] ste r-m-law, Mrs. 
that Father O’Brien would like to-tltot tbe , fllrleral ; she said 
see Father O’Brien-took Ihe .apers m,t oZ “ d , h ® ' Vent do "' n 
over to him There was a letter^ichfib* * o%™ d “‘T* them 
and which he said he would keen whirl, - A , Bnen read to him 
put in evidence. After he got the pa IS he If it that has be ®» 
and put them in, the safe and thprwi™ tkem to his home' 

the following day he turned Eaab ^ith and 

wid put the will on file in the Register of Wills’tffl^^u® P® 1- * 168 

•? hb 

d ™ s uis y * Mm Don "'" 
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of sherry wine. Witness knows nothing about gin and whenever 
his uncle came to his place of business he would never ask for 
liquor, but would split a bottle of beer with somebodv else. Wit- 
J*®* 1 las seen him on one or two occasions take a milk punch but 
as neier seen him drink to excess in his place of business or any¬ 
where else Witness has known Mr. Newmyer, one of the witnesses 
to the will, about eighteen or twenty years, and has known Mr. 
Loftus, the other witness pretty close to thirty years. Mr. Loftus 
had known William L. Mahoney over twenty years. On two or 
three occasions, Mr Loftus visited William L. Mahoney, together 
with witness At that time his uncle resided at the corner of 6th 

i~i ” len Mr. Loftus accompanied witness down there 

the old gentleman was in business for himself; does not think he 

i on f er V slt€d with Mr. Loftus after his uncle retired 
idb from business. W itness never sent any liquor of any sort 

to W ilham L. .Mahoney by his son, John. lie thinks that 
the sherry wine was taken down by his son, John on a couple or 
times and another time he sent his colored man down with it He 
never talked to William L. Mahoney about his business affaiJs and 
never discussed his property with him. The last four or five years 
Mr. Mahoney complained a great deal of his physicial condition 
especially about the cough he had. During the last four or five 
years, witness did not observe any change in his uncle’s mental con¬ 
dition; he always seemed the same; never heard him talk crazy 
and does not remember ever hearing him say anything peculiar** 

“®y_ er hl i m ^ mp air ? ? lK)l 1 lt anyhod y sticking anything in his 
eves. Ills uncle did complain that John mistreated him* “That was 

mostly all the complaint,” That his son, John, did not treat him 
nght and he could not get along with him; that was the usual way 
he would speak of him. One specific instance was the property 
transaction, when Dennis Keohane got a hundred dollars from him 
He did not continue to complain about this, but he would once in 
a while mention it During his entire acquaintance with h£ 
uncle and up until the time of his death, witness never suspected or 
considered that his uncle’s mind had become unsound and did not 
e er consider that he w*as incapable of transacting his business 
On cross-examination, the witness testified that he could nnf 
answer as to which of all the nieces and nephews his uncle thought 
the most of; Ins uncle never discussed it with him. When asked* 
if Ins unde was fond of his (witness’) wife, witness replied that he 
was inclined to be very favorable towards her; his wife was kind to 
him and to a certain extent he seemed to be more fond of her than 
he did of other people- his uncle never told him this. When his 
wife was a child she lived with his uncle; she has visited frequently 

at his home Mr. Loftus is not an intimate friend of witness • 
137 just a casual one; he was never bartender for witness, nor 
w employed by him; he has been in the Government—in the 

M ar Departmenb-for oyer thirty years and was so employed in 
August 1913 His uncles physical condition was what witness 
would call medium and the last time he saw his uncle in November 
he was able to go about unassisted. That he had never given hi£ 
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uncle strong drinks at his place of business, other than stated and 
is wife has never reprimanded him for allowing his uncle to get 
intoxicated in Ins place of business and not to his knowledge has his 
son ever placed his uncle on a car while in an intoxicated condition 
and carried him home from his place of business. Other than a 
a check that Ins uncle received from the District Government, witness 
does not think he ever cashed any but pension checks. Knows his 
uncle laid property. Never cashed any rent checks. He gave the 
Lawrence Mahoney deed to Mrs. Brady; the Ruth Mahoney deed to 
his son and Mrs. Brady’s deed to her. He was not surprised at his 
uncle s disposition of his estate and thought it a natural one. He 
thinks bis wife was at Colonial Beach in August, 1913, when these 

papers were executed. She went down to Colonial Beach somewhere 
near tlie middle of August. 

* ( w ^ w l ld y° u My first told you about this will being executed? 
A. Mrs. McQuigg. 

nc J , mean lifetime of Mr. Mahoney, who told vou that 

Mr. Mahoney had made a will? A. Nobody. 

Q- ^ ^ r * Neumeyer called my attention to it. 

Q. Mr. Loftus never told you? A. No, not to my knowledge. 


138 Witness being asked whether Loftus was with him fre¬ 
quently during the last four or five years answered that he 
would see Mr. Loftus in the neighborhood of once or twice a week, 
but he cannot remember that he mentioned to him that his uncle 
had signed a will; he is not sure about this and if Mr. Loftus made 
the statement in a casual way it might have passed his memory. He 
knows Mr. Neumever called his attention to it and when he spoke 
about it he told witness Loftus and Mr. King were there at the time; 
told him that Mr. William L. Mahoney, Mr. Loftus and himself 
and Mr. King were at Mr. King’s house and told him this possibly 
eight or ten weeks after he had signed the paper. Witness never 
mentioned it to Mr. Loftus and he does not remember Loftus mention¬ 
ing it to him. His wife never told him that something would hap¬ 
pen to Uncle William if he was not kept away from witness’ place 
of business and if witness did not stop allowing him to get drunk 
there; he cannot say that he has ever seen Uncle William drunk in 
his place of business. He knew that whiskey was not good for his 
Uncle William and that the doctor had forbidden him to have 
139 whiskey or gin or intoxicating liquor. The witness identi¬ 
fied his handwriting on a paper wrapper handed to him by 
counsel for plaintiff and said that he sent the paper to his uncle. 
(Said wrapper is Exhibit 13 hereof.) The paper refers to a matter 
with a man named Dennis Keohane, who is a man who worked for 
William Mahoney and his son John, and also for witness. This 
newspaper bears date of June 23, 1910 and at that time Dennis Keo¬ 
hane was working out in the country for a real estate man; he was 
not working for John nor for the witness. The paper was there¬ 
upon offered in evidence and the item marked in the newspaper was 
read and is as follows: 
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Litigation Over a Fence. 


Chevy Chase Neighbors in Court Because Barrier Was Destroyed. 


^ ,' A!Ien ’ of Chevv Chase. Md., was before .Justice Read¬ 
ing, in the police court, there Tuesday to answer a charge of mali¬ 
cious destruction of property preferred by Dennis Keohane, a neigh- 

& Jh S* , "™'“ « '» » mmm* « S» 

The arrest of Allen was the outgrowth of trouble that has been 
brewing between Keohane and Allen’s father-in-law, George Red- 
wav, for quite a while. Keohane erected a dwelling in Chew Chase 
that was not considered as meeting the requirements of the deed con¬ 
veying the lot. and injunction proceedings were instituted and are 
now pending in the circuit court at Chevy Chase. Recently it is 
, ,£ e '] ane erected a board fence between his lot and the one on 
whieh Redway s residence stands, and. it is said, the fence is uneven 
and an eyesore. Sever- nights ago a portion of this fence was torn 
down, and it is claimed Allen was responsible for the destruction.” 


Mr. William Mahoney was always anxious to know what Keohane 
was doing and witness always tried to keep him informed. Kco- 
fl? n ® '' or , f° r them subsequent to this. William Mahoney never 
liked Keohane because he was a good deal of trouble and vet'the old 
gentleman was always anxious to find out what he was doing. When 
he received this fthc paper offered in evidence) it was quite a joke 
and he enjoyed it very much. Witness says he cannot remember 
and mil sav that he did not call on William Mahonev about two 
and one-half years ago at the bar and while be was drinking, slapped 
him on the back and said to him that he, the witness, took his ad- 

'i! ce an< * ,la<1 his r>,aoe business remodelled and that he 
140 the witness, would have been a poor man all his life had he 
not taken his advice. 


Doctor Charles B. Luce testified that he knew Mr. William L 
Mahoney about, ten years, perhaps a little longer, and treated him 
professionally from time to time. The last time he treated him was 
at the time of his death in March. Prior to that he had not seen 
him since the preceding July, that is. July 1914. But prior to that, 
had seen him at intervals during the last ten years. 

Q- y° 11 whether or not. from your acquaintance with 
Mr. Mahoney, during your treatment of him you observed anything 
about his conduct which led you to believe that he was mentally 
unsound? A. Well, he was a man of intemperate habits, and at 
those times he was unusual in his talk and manner. 

Q. When he was drinking? A. Yes sir. 

Q. When he was not drinking did you deduct anvthing to sus¬ 
pect that he was of unsound mind? A. There were intervals when 
he was not drinking, when he seemed normal. 

Q. When he was not drinking, was it vour opinion he was capable 
of transacting his business affairs? A. I think so. 
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ihc ^ that was his opinion up to the time of his death 

J ep 1( ; d tlmt he onl y saw him three times in his last ill- 
ne J just before he died; that he talked to him on those occasions 
and found him sensible and rational-about as usd He” 

„ " '» T.vm,ne Cily. The cam of deelh wo. bron- 

■ & “ 5L« n r y ymn m ,kmk '°" n ’ b "‘ h * 

. ^ 0in S back to the year 1913, will you state your opin- 
thA . fl lon as to whether or not he was, at that time, if not under 
the influence of liquor, capable of executing a valid contract? A I 
don t know whether T saw him at that time, hut 1914, at that time 

his G n , le i WaS r? Unde f t] J e ^ n ^ uenoe of liquor, he seemed in about 
his usual condition as he had been for ten years.” 

u ltness saw him under the influence of liquor verv often. 

n cross-examination, when the witness was asked whether or not 

he would have entered into a contract with Mr. Mahoney involving 

T 1 m i 7J thin the lart three years, he replied that he 

did not think he would have conducted anv business with him at all 

1 19 a a ? y l t .\ me ; th l ls . was on , ^cpunt of his temper and intemper- 
41 ate habits, he being a drinking man. Witness being asked 

h - hnKU ^] r * ^ ahone y’ s Pon any instructions about 

his habits, said: Quite often he tried to get Mr. Mahonev’s son to 

control the amount of hqour that he drank, but the old gentleman 
would not allow it. He would not submit to any control along this 
line; m this connection he advised his son several times to have 
somebody take care of him.” Tn his last illness, Mr. Mahonev had 
«e\er< al shirts on and insisted on wearing his clothing while in bed 
although he had sufficient bedclothing. This was also true during 
rive years back and he would do it in \varm weather as well as cool 
weather. He thinks that John gave his father as good treatment as 
the old gentleman would allow anyone to give him. 


. « E oVi ° aAXr ; E te ^hed that he is a barber with place of business 
at JIM Nth Street and has been in business at that place for nearly 
forty years. Knew Mr. William T, Mahonev all the time witness 
was on Nth Street—forty years. Has shaved Mr. William L. Ma¬ 
honey during all that time. It w f ould depend upon how he felt as 
to how often Mr. Mahoney would be shaved bv witness; sometimes 
twice, sometimes once, sometimes he did not'come for a month. 
Witness would also cut his hair. When asked how long before his 
death he had shaved Mr. Mahoney, witness replied that he went 
down to the house on L Street and shaved him when he was sick 
and after he left there and went on K Street witness remembered 
going there to shave him; witness thinks he shaved him four or five 
days before he died. On these occasions he would alwavs talk to 
Mr. Mahoney and Mr. Mahoney would talk to him. Witness could 
not say that Mr. Mahoney ever talked like he was of unsound mind 
or crazy and during his acquaintance with him, witness cannot say 
that he witness, ever saw him do anything or heard him say anything, 
which caused witness to have suspicion that he was of unsound mind 
or crazy; never thought that he was not of sound mind. 
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ci pss-examination, witness said that sometimes when 
he would come into the shop, his son would shave Mr. Ma¬ 
honey. Mr. Mahoney always sent work around to the shop when 
he was sick and if witness could not go, his son would go. Some¬ 
times .lr. Mahoney would go two weeks or more without shaving 
'' ltn . ess only went to the K Street house next door to the bar on one 
occasion to shave Mr. Mahoney; this was a little while before he 
died; anil there was a lady there. He shaved him in the first 
room. There was not much furniture there and witness did not 
see hardlv anything there and supposed he was living there tempo¬ 
rarily. When he went in the house and looked around and saw 
it so \ery much different than the L Street house, he asked Mr. 
Mahoncv what he was doing there, and why he left his son’s house, 
and Mr. Mahoney simply replied that he was there and did not 
tell witness why he left his son’s house. He knew Mr. Mahoney 
was a man of means a man of pipperty; the conditions at his son’s 
house were different from those at the K Street house. 

J' y, ou "Of Jthink anything strange of his living in that house 
under those conditions, knowing the money that he had? A. When 
I went m the bouse and looked around, I used to go down on L 
Street to shave him, and of course it was a very much different 
house altogether than the one I found next door. I said “Mr Ma- 

H;,.;' ha Vy y°“ doin « here,” he said. “Well, I am here.” 1 

said \\ hy did you leave your son’s house?” Well he did not tell 
ID6 ( 

Samuel Scrivner testified that lie is a brother of John Scrivner 
and does business with him under the name of Schrivner and 

d.^-.ii H / ^7 , Mr ' w ah0 " e >' in his .lifetime for fifteen years, 
unng all of which time Mr. Mahoney did business through their 

office, and witness would see him but not very often in connection 
,,, with business during that time, collecting his rents, etc. 

144 if" hen asked whether during his entire acquaintance with 
Mr. Mahoney he ever say an-thing in his conduct or in 

his apeoch which made him suspect that he was of unsound mind, 
the witness replied. That is a pretty hard question to answer. We 
all have our peculiarities, you know.” There were times, it seemed 
to him, when Mr. Mahoney was a little peculiar and still that might 
have only been his way. Occasionally in dealing with his real estate 
it occurred to witness that Mr. Mahoney did not take the care of it 
that he might have. Tattle matters which seemed essential, were 
negheted from time to time, like repairs. When witness spoke to 
him about immediate repairs being necessary, Mr. Mahonev replied 
that he would look after them. Witness does not remember any 
particular conversation that he had with Mr. Mahoney which 

145 could be termed peculiar. Mr. Mahonev understood how 

, , "l" 0 .* 1 re nt was coming to b’m and was paid for same by 

check. W itness does not think that he saw Mr. Mahonev for ‘a 
year and a half previous to his death, but the last time he saw him 
he seemed to understand what property he owned and what rent 
he was getting for it and what taxes had to be paid; apparently 
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he clearly understood these matters. lie did not seem to forget 

tlloJ l °" ned any pie {^, of Property «r imagine that he owned any 
that he did not own \Y hat witness thought peculiar about him was 
tliat on occasions when repairs were needed Mr. Mahoney would 

T‘ " ’ f tness wol ! ld , cal1 him a 'ery close man in money 
matters It is not unusual, but usual, for owners to keep down 
repairs, to keep them as low as possible. 

On cross-examination, the witness was asked whether from his 
ozonation of the mental and physical condition of Mr. Mahoney 
t le last three years of his life, he, as a business man, would have 
entered into a contract with him in relation to real estate trims- 
actions, and the witness replied “I think I would have.” 

Darrs Gaskins testified that he is foreman of the Engineer 

KneuMr n \^ir" lre f M^ aCe W0 . rk for the District of Columbia, 
bl nn i. ! ? L Mahoney between four and five years. Met 
mi on the htreet \\ lule witness was occupied in his work in the 
Southeast section and while they were paving with asphalt blocks 

1Q?/T lnng St T K T hat durin g the seasons of 1912, 1913 and 
1914 they were doing this work on K and L Streets. Witness was 

Mr^BrnT ¥ ahoney hy Mr. Brady, husband of Mrs. Brady. 

a ‘ , tllat hme was working under witness as a subforeman. 
\\ tones* would always talk with him, but the only real talk that he 
remembers having with him was when they were working on 4th 

14 « rl!7' i ’ et "‘ Xn / and Mr. Mahoney had a couple of 

146 little houses on the corner of 4th and L and they were doing 

, so " le re Pfinng work there and Mr. Mahoney asked him 

whether the work was going to lie charged to him and the witness 

told him no. Mr. Mahoney said, ‘‘Don’t do too much. This prop- 
erty is not worth much.” After he found out it was not going to 
lie charged to him Mr. Mahoney told him to do a great deal of 
work, but when he thought he was going to be charged with the 
mnprovenients he wanted it held down. This was during 1913 
" hen witness was asked whether or not on any occasion when he 
met Mr. Mahoney and talked with him Mr. Mahoney talked non¬ 
sense or whether he said anything or did anything which toad 

‘‘No n , e sir.” 1,6 W8S n0t ° f S0Und m ' nd ’ itness replied 

On cross-examination witness said he had never been in Mr Ma¬ 
honey s house; lie had been in John L. Mahoney’s bar and might 
possibly have gone in there with Mr. Brady. Ho was never in the 
bar drinking and occupying John’s attention while Lawrence Ma- 
honei got Mr. Mahoney and earned him to Garfield Hospital • wit¬ 
ness was never in there with Lawrence Mahoney. He was not in 
there with Mr. Brady when Mr. Brady went next door to- get Mr 
Mahoney and carried him to the hospital; he never knew Mr 
Mahoney went to the hospital. He and Mr. Brady never gave some 
concrete blocks ^longing to the District of Columbia to Mr Ma 
honey and Mr. Brady did not tell Mr. Mahoney in the prLn^ 

lot of mTney ^ ^ ValUaWe property and it cos ‘ >>un a Thole 


t_ 
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On re-direct examination, witness said that he never to his knowl¬ 
edge gave Mr. Mahoney any concrete blocks; that he thinks Mr. 
Brady gave him a few old “hats” that they give to the 
coal man or any one else; they gave lots of them away; 
they gave .them away because it would make less work 
than hauling them away; if they did not give them to 
somebody they would have to haul them to the dump. The 
147 only times that he and Mr. Brady were in Mr. Mahoney’s 
saloon would he when they were out there working to¬ 
gether;—he has worked in that section eight, nine, or ten years— 
at lunch time they would go in there to get a l>ottle of beer;‘he and 
Mr. Brady never went out there from some other part of the city 
to go to that saloon. 


John M. Mahoney testified that he is a son of John Mahoney 
who was a half-brother of William L. Mahoney. Witness is a full 
brother of \\ ill Mahoney. W itness knew \\ illiam L. Mahoney for 
the last seven or eight years and the last time he saw him was on 
Christmas Eve at Mrs. Cady s house. A friend by the name of 
Harry Giddings went there with him. Witness' went there to 
earn four chickens from Mrs. Brady’s house and saw Mr. Mahoney 
on that occasion. Could not say that he had any talk with him, 
onl\ s|x>ke to him and shook hands, did not have anv conversa¬ 
tion. Mr. Mahoney was talking with witness friend more than 
with witness. They stayed there about twenty-five minutes. About 
a \ear before this, he saw Mr. Mahonev at his brother Lawrence s 
house, but did not talk to his uncle on that occasion and only heard 
him talking casually with his brothers wife, that was about six 
months before his death. Before this witness did not see verv much 
of him. On the last two occasions that he saw him. witness did not ob¬ 
serve anything unusual in his manner or in his speech and did 
not have any suspicion but what his mind was perfectly sound He 
is one of the legateees under the will of William L. Mahoney and 
the first time he ever heard of it was after Mr. Mahonev’s‘death 
when his sister, Mrs. Brady, told him. 

On cross-examination, the witness testified that he does not know 
Mr. Donovan personally; never heard his uncle speak of Mrs 
Donovan. His uncle always called Mrs. Brady by her first name 
Rosie. His uncle often asked witness how his brother Lawrence 
was and how he would t>e getting along; he never mentioned Mr. 

iaq P 01 ??** 1 ? 5 na ™?- W itness only visited his uncle once in 

148 his lifetime. W itness brother is going on twentv-seven vears 

of age, being three years older than witness. Witness never 
visited his uncle at John’s house. He visited him onlv once in 
his lifetime and it was next door to where thev were running the 
business, but he could not say about the fum‘iture in the house- 
this was last Christmas Eve. He saw the furniture, but does not 
remember what it was. Does remember there was a fire in the stove 
Does not remember seeing any carpet on the floor or shades at the 
windows; cannot say he saw any furniture in the parlor; does not 
remember if there was anything else in the kitchen besides the 
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stove. He could not say that lie knew his uncle was a man of 
property. Never knew anything about his business whatever. Out- 
side of complaining about having a little trouble with his throat, 
his uncle was feeling pretty good on Christmas Eve 
On re-direct examination, the witness testified that he is livine 
with his sister, Mrs. Frazer, and has done so most of his life. The 
most he saw of his uncle, Mr. Mahoney, was when his brother-in- 
law had a job down that way and witness was driving a team for 
him and would see Mr Mahoney while doing this, but never had 
any conversation with him; he has also seen him at his brother 
Lawrences house. He never visited him. 

On re-cross-examination, the witness was asked who introduced 
him to his Uncle on Christmas Eve and replied that nobody did, 
that he knew him; that his uncle knew him and said, “Hello 
Jonnie, and witness said “How do you do, Uncle William.” 

149 t WV' 1 "’ M - Mahoxey testified that his father was John 
J. -Mahoney. His father was a brother of William L Ma- 

honev. deceased Witness is a brother of Mrs. Brady, Mrs. Frazer 
and Mr. John Mahoney, who just testified. Witness knew his Uncle, 
William L Mahoney, as long as he can remember. His mother and 
father are both dead and he lives with his sister, Mrs. Frazer. Dur¬ 
ing the last two or three years of his lifetime he saw very little of his 
uncle W illiam; when he would see him it would be at his brother 
Lawrences house; he saw him at his brother Lawrence’s place in 
September, 15)13, when his uncle was there to attend the funeral of 

h , ls b ( ro ‘ bers He talked to his uncle on that occasion 

150 about different things, but exactly what he does not remem- 

,. be l r - *J oni "’ hat lie s a\v of his uncle and from what he heard 
him say he did not have any suspicion that his mind was not right- 
he alwa\s seemed to have a good mind and his conversation perfect 
so far as witness could see. Witness knew nothing about his uncle’s 
property and the first he knew of his uncle making this will and 
these deeds was after his Uncle William’s death, when Mrs. Bradv 
called him up and told him. J 

On cross-examination, witness testified that in September 1913 
his brother was engaged in the milk business; that at that time his 
brother did not have an automobile, but might have had a buggv 
Witness visited his uncle only once and that was at the house next 
to the saloon about five years before he died. When witness saw 
his uncle in September 1913, he did not tell witness that he had 
made a will or mention it in any way to witness. Witness does not 
remember the conversation they held on that occasion. His uncle 
Avent on and talked to another gentleman on the porch. ITis uncle 
was interested in him when he first came, but wdien this other party 
came up, he commenced talking with him. His uncle’s health 
seemed to be all right at that time. Witness w-as surprised when he 
learned that he was beneficiary because he did not know T anythin^ 
about it, does not think it an unnatural disposition of the estate; 
if his uncle had anything he wanted to leave him, witness thought 
that was up to him. 

12—2919a 
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Frederick C. Loftus testified that he knew Mr. William L. Ma¬ 
honey in neighborhood of fifteen or eighteen years; knew him when 
he was in the saloon business out Southeast. Never worked for him. 

\Y itness is employed in the War Department now and has been so 
employed for twenty-two years. Witness never worked for John L. 

Mahoney. He worked with Mr. Donovan one vear about 
151 twenty-six years ago. Has never worked for Mr. Donovan 
or anybody else in like business since he has been employed 
in War Department. During the fifteen or eighteen years that he 
r. onm * he saw him very seldom; saw him at his place 
once or twice and saw him up at Mr. Donovan’s, possibly half a 
dozen times; has not seen him at Mr. Donovan’s place over four 
times in the last three years. When he saw Mr. Mahoney at Mr. 
Donovan s place, he drank a glass of beer with him and Mr. Mahoney 
generally took a small glass of beer. In that conversation thev would * 
simply talk of the topics of the day; never talked business with him. 
Witness signed as a witness to the will of Mr. Mahoney. This was 
on I street, between 10th and 11th streets, Southeast, at the house 
of Mr. King, the Notary. Witness was called over the telephone 
and asked to come down there between the hours of twelve and two. 
The message came to his house, but witness does not know from 
whom. Witness went out there and saw Mr. King, Mr. Mahoney 
and Mr. Neumyer; he went in the house with Mr. Neumyer and Mr. 
Mahoney. They all met there about the same time. lie and Mr. 
Neumyer got there pretty near the same time. Mr. Neumyer came 
in his automobile while witness rode on the street car and walked 
from the car to the house. Mr. \\ illiam L. Mahoney was waiting 
when they got there. When they went in the house, Mr. Mahoney 
said it was his last will and testament and asked witness to sign as a 
witness and ho signed it, and Mr. Newmyer signed it. They all 
signed together in his presence. Witness'did not know before he 
went there that he was to be a witness to a will; does not know what 
was in the will. Mr. Mahoney’s will had never been mentioned to 
him by Mr. Mahoney or anybody else prior to that occasion. The 
telephone message he received did not tell him what he was to come 
for. He could not recall whether he saw Mr. Donovan the day be¬ 
fore or after he witnessed the will. Subsequent to witnessing this 
paper he had not told Mr. Donovan or anybody else about it. Wit¬ 
ness learned nothing on this occasion about any deeds that were exe¬ 
cuted. Witness has been out with Mr. Donovan to see Mr. William 
L. Mahoney on one or two occasions, but could not say 
152 whether it was within the last two, three or four years. He 
thinks Mr. Mahoney was then living on K Street. On one 
of these occasions the three of them had a glass of heer together in 
John Mahoney’s bar. He has never seen Mr. William L. Mahoney 
drunk or so he could not talk or walk. He thinks that on one occa¬ 
sion about a year after being a witness to the will, he saw’ Mr. Maho¬ 
ney at Mr. Donovan’s place; he met him on 7th Street between P 
and Q, but does not know’ w’here he went. Witness did not go in 
Mr. Donovan’s place with him on that occasion and they had no 
conversation, only to say “How do you do?” In his acquaintance 
with Mr. Mahoney, he never saw him do anything or say anything 
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wWdi caused him to suspect that Mr. Mahoney was not in his right 

On cross-examination, the witness testified that in August 1913 
he was employed in the Secretary of War’s office as a watchman. 
He has different watches. In August he was on his leave and thinks 

a ! th ® tl, ! ie he was a wi tness to the will. He resided 
at 1404 6th Street. On August 18 he was away from the office. On 

August 18 he received a telephone communication that was sent to 
him by messenger from a telephone in the neighborhood. He was 
at Ins residence when he received the message. Some little bov 
brought the message, but he did not know who he was or where he 
came from. The message was just to come down to this number: he 
has forgotten the exact number, but thinks it was 1030 I- on I 
Street between 10th and 11th. At that time he lived in the neigh- 
borhood of three or four blocks of Mr. Donovan’s place. He went to 
Mr. Mahoney s sometime between the hours of twelve and two. If 
he was not on leave on August 18, he would report for duty at eleven 
o clock at night and get oft at seven in the morning. He cannot 
remember whether he went to work that night or not. After he left 
Mr. Mahoney, he went home, riding as far as Mr. Newmyer went 
in his automobile. He thinks he went to Mr. Donovan’s that 
loS night, but could not state positively; he does not go to Mr. 

Donovan’s place every night before he goes to work; some¬ 
times he is there every day, just to go around and see him. His 
work with Mr. Donovan was just helping out; he was not under a 
regular salary, but worked off and on for a year. Sometimes he 
would go behind the bar for five minutes and that would be all. He 
would not be allowed to tend bar for Mr. Donovan and hold his 
present position. At times if Mr. Donovan asked him, he would 
help him out; he has not been behind Mr. Donovan’s bar to help 
him for more than five years. He was never called a bartender. 
Somebody called him Mr. Donovan’s secretary. He fixed Mr. Dono¬ 
van’s books for him sometimes. He has on several occasions tended 
to Mr. Donovan’s correspondence and gone to bank for him, but has 
never paid his bills for him. Mr. Donovan sent him down to Mr. 
Mahoney’s two or three times with a package and if the package 
contained whiskey, he does not know it. The package would be 
given to him at the place of business, but would not be opened in 
the presence of witness. He has been out carriage riding with Mr. 
Donovan and regards him as a friend. He has been with Mr. Dono¬ 
van a great deal of the time for some years. He never mentioned 
to Mr. Donovan that he was a witness to the will and Mr. Donovan 
never asked him. And if he had, witness would not have told him. 
“That I positively swear to.” Concerning the message that he re- 
cei\ cd that da\, as he remembers it, it was simply that Mr. Mahoney 
wanted him to call at this number, but he did not say what he 
wanted. Thinks Mr. Mahoney knew where he lived at that time. 
Mr. Mahoney had never sent for him before. Witness did not have 
a telephone in his house and he does not know who the boy was 
that brought the message. He has never been out with Mr. Maho¬ 
ney late at night. Knows Mrs. Donovan, but he never heard Mr. 
William Mahoney speak of Mrs. Donovan and he never saw Mrs. 
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Donoran down there. He does not think he has been in John Ma- 
honeys bar twice in the last four years. When he was there he 
would only stay a little while and talk to Johnnie and the bartender. 

I'U i° k,lowled 8®> Mr ; Donovan is not a rich man and he 
154 does not know what Mr. Donovan is worth. 

Redirect examination: 

On the day lie witnessed Mr. .Mahoney’s will, Mr. Mahoney was 
not under the influence of liquor, but was perfectly sober. Tlmt on 
the two or three occasion- when lie took packages to Mr. William L 
Mahoney he went to the 600 block on K Street; never took any 
packages to him when he lived with his son. John, on L Street He 

had no regular employment with Mr. Donovan and received no com- 
pensation whatever. 

Lpon examination by the court, the witness testified that he had 

ft d h« r. t T° Wt i°M a ’v‘ witnei * in S *l>e Will and as he remembers 
it, he got there and Mr. Newmyer came up in the machine and thev 

went in together; all four of them went in together. Mr. King and 
Mr. Mahoney were waiting outside. lie did not talk to Mr. Mahoney 
about anything either before or after he signed and witness signed. 
He does not remember Mr. Mahoney saying anvthing. Mr King 
the Rotary said that this was Mr. Mahoney’s will and asked witneS 
if he thought Mr. Mahoney was of sound mind and capable of mak- 
mg a will and witness said he did and signed it. As soon as everv- 
body had signed, witness left in Mr. Newmyer’s machine. He saw 
no other paper except the will. The will was not read over 

Being further questioned by Counsel for plaintiff, witness testified 
that he went from his house on the 7th Street car line and trans¬ 
ferred to the Navy ^ ard. He did this as soon as he got the telephone 

fi qu^tioned by counsel for defendants, witness testi¬ 

fied that when Mr. King said that this paper was Mr. Mahoney’s last 
mil and testament, Mr. Mahoney did not. say a ward and thereupon 

the mil was signed No one assisted him to sign his name and he 
signed it of his own free will. 

Thereupon it was stated to the court bv Mr. Easbv-Smith 
155 vpunsel for defendants, that he had intended to recall Mr’ 

, , K , ln " !° askhl,n to whether or not Mr. Mahonev appeared 
to be under the influence of liquor, but that Mr. Gertman, attorney 
for the plaintiff, had agreed that if Mr. King were recalled he would 
testify that Mr. Mahoney was not under the influence of liquor on 
that occasion It was also stated that Mr. Gertman also agrees that 
if .Mr. King should die the foregoing agreement was to be considered 
as a part of h.s testimony. To this statement Mr. Gertman agreed. 
The Court : It will he considered as if he had so testified .” 

^ w ? s that it had been agreed between coun- 
J? 1 ^!™ lt Teco \ d * of the Excise Board to prove same 

Uiat Mr NN iiham L Mahoney had a license for a barroom at 6th and 
K Streets from 1894 to 1899 when the license was transferred to 
John L. Mahoney; that William L. Mahonev’s last vearlv applica¬ 
tion for license was made on October 27, 1898: that the license was 
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issued December 6, 1898 ; John L. Mahoney applied for a transfer 

ivoy i 10 * 6 ! 186 froi l 1 L. Mahoney to himself December 29, 

1898 which transfer from William L. to John L. was minted by 
the Board Jan yary 7 1899; that as a matter of law, of which the 
court would take judicial notice that the license year is from No¬ 
vember 1 to November 1, and that the application must be made 
pnor t° the first of November of each year for original license, and 
tnat Air. John L. Mahoney paid the license for the remainder of that 
current \ear and subsequent to that paid the license. 

Whereupon the plaintiff, Mr. John L. Mahoney who had been 
pre\ louslv sworn stated in answer to the following question bv Mr 
Easby-Smith. 1 

Q. By saying that your father was closed up a few days, you do 
not mean that he had l>een closed by the Excise Board, or anything 
sort? A. But he would have been closed. They had 
156 a charge against him, rather than go before the Excise Board 
he thought he would close with honor. I guess he probably 
thought that at the time, and did not care about my taking up where 
he left off at. 

Mrs. Catherine Donovan testified that she is the wife of Wil- 
ham J. Donovan and is the daughter of Mrs. McGrath and a niece 
of Mr>. Margaret Mahoney, she being a sister of witness’ mother. 
She knew Mr. M illiam L. Mahonev for about thirty-five years and 
" hen she was about twelve years old lived with him for one year. 
At that time, John E. Mahonev, the son, was also living there. Mr. 

William L. Mahoney always called her “Katie”. She has 
lo/ been married to Mr. Donovan for twenty-seven years. That 
during the last few years of Mr. Mahoney’s life, she saw him 
right often down at his home. That the last time she saw him was 
in January or February of the present year at Mrs. Cady’s, 602 K 
‘ Mr. and Mrs. Cady were then living with Mr. Mahoney. 

Thinks Mr. and Mrs. Cady moved and left Mr. Mahoney alone 
about March first. She went alone on this occasion to see Mr. Ma¬ 
honey. He was sitting up and she stayed there about an hour talk¬ 
ing with him, but took nothing to him. He was complaining of 
{cebng sick and that was about all they talked about. Witness saw 
Mr. Mahoney about two months l>efore this at the same place. One 
warm afternoon sometime in Decemlier about a week before Christ¬ 
mas, Mr. Mahoney came up bv himself and called on witness at her 
home. He stayed with her about half an hour. He visited her alone 
a month before that. He never talked to her about his business or 
told her about his property. He only talked about his health—he 
was not feeling very good. Witness never sent him anything by her 
son John or by anyone else and she never took him any wine or 
avtbing to drink. He never talked to witness about his business or 
property. Witness would visit him almost every Sunday during the 
last two years. She would take her children with her. She never 

told her about his property. He only talked about his health_he 

and she did not know that be had made a will until after he had died 
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j TK,tllin £ or Iie ard nothing about his making any deeds. 
*i + u nGt ^ no ^ T how much property he owned: only had an idea 
that he was worth about six or seven thousand dollars, that was in- 
vested m some small houses. That during the last few years, when 
she saw him and talked with him, lioth at her house and Mr. John 
L. Mahoney s house, she cannot say that he ever talked peculiar; he 
only complained about the way his son had treated him. He said his 
son had treated lnm cruelly; had thrown him down the steps and 
abused him. IJe told witness this about a year and a half ago. Told 
er this "'bile he was living with his son; his son was not there at 
the time. \\ hen she would visit him on Sundays, John L. Mahoney 

ir B a ij hls , " ere never nt home and she would find the 

158 ? ld !™ n 'ofhed up in the kitchen. Mr. Mahonev never told 

. . h? r he ' vas P°mg leave her anything. She observed noth- 

mg in his conduct or his speech which made her think he was not 
right in his mind; he talked very solid and sensible to her. Witness 
has several sisters, Mrs McQuigg, Mrs. Mullen. Miss Rosie McGrath 
and Mrs. Washburn. Mr. Mullen lives in Boston hut is in Everett. 
Massachusetts at the present time. She remembers an occasion a 
short time before her mother died when she and Mr. Donovan went 
to her mother s house on 2nd Street. Northeast, when Mrs. McQuigg 
was there. There was not any talk between Mr. Donovan and Mrs. 
McQuigg except in the kitchen when Mr. Donovan got after Mrs. 
McQuigg for abusing her father. On that, occasion neither she nor 
Mr. Donovan told Mrs. McQuigg that if she did not testify for wit¬ 
ness in this case witness would testifv against her in her railroad 
ca>e, that case was not mentioned on that occasion or any other time. 
Mrs. McQuigg has not been to the witness’ house for about nine 
months. W ltness did not testify against Mrs. McQuigg in her rail¬ 
road case and never said she would do so. nor did she have any in- 

tention °f doing so. That there was never anv occasion in her 

mothers house when she and Mrs. Mullen and Miss Rosie McGrath 
taikcd about having conspired together to testifv against Mrs 
McQuigg in her nulroad ease; no PUoh thinff Wfls even te ] ked about 

between them. Mr. Mahoney’s physical condition was all right, 
tf course he was weak and nervous. He was prettv strong in his 
speech and actions. The first time she knew' about her uncle’s will 
was when she read it in the paper. She thinks that her husband 
might ha\ e mentioned it once, but she was in the hospital at the time 

On cross-examination, the witness testified that her Uncle William 

,lke kl ® r was '-ery fond of her as a niece. She always 

felt that her uncle thought a little more of her than of Mrs. Brad'v 

i -o T s,1 rP osei ? th ?t there was not very much difference in the 
109 disposition he had towards them. She thought her uncle 
thought more of her than he did of Lawrence Mahonev. 
She always thought he thought more of her than he did of her 
husband, but she does not know. She thinks that he liked his 
niece Katie M. Frazer, but cannot say whether he liked her as much 
as witness or not. Guess that he liked John and William Mahonev 
the half-nephews pretty well. He never talked to her about them’ 
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&= aa *® as ss *IE 

thTltl, “iS"mi? 1 « 3 n 'd n “i' ’“if,? “ the *“*■ bul semetime Imtween 

and rII 1 y w ‘ lere a "“*• She told her husband 
Ec r U I W e hat 1,e t r «ncle lmd told her about John 

g to , im * She did not offer then to take her nnr*lp 

JS. T ,th h f w 'l en he complained of John’s cruelty She vent 
*ith her sister, Mrs Mullen, to the office of Mr. Hoover 1* 

attorney for the railroad company in reference to her sister’s ca-i 
his was after the death of her uncle William and before the trial 
of her sisters damage case. This lawyer had arranged with Mm 
f ° r her c °nie to his office and witness simply accompanied 
«• Mull fn. t Airs. Mullen had come down to this cityattheUm 

of her mother s death, which was in March of this year Iler sister 
previously had not been here for fifteen vaw oi ' * Her sister 

«»«* - My M;Q..ie K Sa '1= t 

her uncle s «tate Her mother was a sister-in-law of Mr Wh iam 
Mahoney. She did not tell her sister, Mrs. McQuigg, that son ™ 
t-mg would happen to her Uncle William if lie did not km 
160 away from her husband’s place. She never told Mr. Mai,only 

,, u-p• -Y. r " - >la ' ,on ?y t * iat her husband was filling Uncle William 
with Whiskey and gin and that she was always quarreling with 

ffiTnot a t° Ut !!' und tha ‘ s °mething would happen if they- 
did not keep him away from her husband’s place No such 

2TnS Place - , She did not send son to U,e car 
vith Lncle W llliam to place him on the car, because he was 

so drunk that he could not get to the car and did not so tell her 

sister or Mr. Mahoney. She heard Doctor Luce order milk mineh 

for Mr. Mahoney. She did not tell her sister, Mrs McQuimr that 

it was a slinnie that her husband would allow her Unc e WiHkm or 

the old imbecile, as you called him” to get in such a drunken Ttete 

at his place of business. She never said this nor ever called him 

such a name in. her life. She was on frienX terms with her 

husband at that time and is at the present time. ffer uncle who was 

™vp*i e ' gh vpi ■J GarS ° f age was ver y ^mg, but was not stingy • he 
gave her children a quarter at Christmas. She cannot say that she 

ever saw Mr. Mahoney at her mother’s house in the last two vears 

Sometime ago—too or three years—she'might have seen him there’ 

Shi S f he wr n °l re ,r e n' lbCr any ‘ hing th at he said on such occasions’ 
She took l ncle \V illiam to the Little Sisters of the Poor on one 

occasion when he asked her to do so. She did not know that he 

could not enter there; he said he wanted to go; said he wanted a 

place "’here he would be satisfied and would be treated right That 

was maybe six or nine months ago. She did not take him to her 

own home because she said she would not take him as long as he had 
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a son. He said Ins son was not treating him right. Ilis son went 
away and left him in the house by himself. She knew that his son 
had a house at Anacostia. 

On re-direct examination, the witness testified that on one occasion 
Mr. Mahoney came to her and asked her to take him to live with her 
and she told him no, that she could not take him while he had a son 
and his son had a home. She has six children living at home with 
her. When she and Mr. Mahoney went to the home of the Little 
Sisters of the Poor they went on the street car and she went because 
he asked her to go. They saw the head sister and Mr. Mahoney talked 
with her; he told her lie would like to get in there for a home 
16*2 and she told him that she could not hike him under the cir¬ 
cumstances, because it was a free institution and he wanted 
to pay for his home. She has not talked with her sister, Mrs. Mc- 
Quigg, since her uncles death about his will and these deeds. She 
was a niece by marriage of Mr. William Mahoney and her husband 
was a nephew by blood. 

Recross-examination: 

She knows her husband was a nephew of Uncle William from 
hearing it from relatives. 

When asked by the court what she meant when she said that 
she found the old gentleman locked up in the kitchen, witness 
replied that she went down there to see him one Sunday and he 
could not get the door open. He said they locked him in the 
kitchen and she had to talk to him from the yard into the kitchen 
as she could not get in. He was very sick then. Another Sunday 
he was nearly dead, when she went there, and he asked her to get 
him a hot water bag and her cousin said she ought not to have 
done it. She only found him locked up on that one occasion and 
that was a little over a year ago, about a year and a half, in the Sum¬ 
mer time, two years next Summer. It was not last Summer, year 
before last. Her two little girls, eleven and thirteen years old, were 
with her. The windows were open; he opened the window to speak 
to her; he told her that he could not get out and could not open the 
door; he could not go in the front room even to look out the window; 
they would not allow him to have any privilege at all; they locked 
him up and went away and many a Sunday when she went down 
there she found him by himself with nothing to do; he told her he 
had nothing to do; nearly every Sunday she went down there there 
was no one else in the house; she would stay about an hour and keep 
him company and talk with him and thinks that this oc- 
163 curred about a dozen times altogether; he said they had gone 
over to Twining City. They had a colored woman to help 
in the house, but she was never there on Sundays. A couple of 
times while she was there on Sunday a colored man came and asked 
him if he wanted anything and went away. Her uncle said he did 
not have the proper food to eat and she fixed him some tea one Sun¬ 
day and brought him down some ice cream; went to the drugstore 
and bought him some ice cream. When asked by the court what Mr. 
Mahoney said about his son, aside from what witness had already 
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when he to sidf’hl wo^ld noTcoimnwr V° Uld j 0t s P eak to him 

toed to get him to speal- tohimand T ‘‘T/ ° r dead and People 
Cady tried to get JoLnie to speak I tiT n n0t do * even Mrs. 
do it On one occasion, witne^noke^n hW f" d he would n0 ‘ 
him if he would not go and make U n w n' m f n .u 0,,t “ and «eked 
that that was no way to treat hie f,F\ U k j 11 ? ^ at ^er and told him 
I will speak Jhb whe ' t;;-- ^ “ Don ’‘ bother 

\ears ago when they were living in the T Tu™ Was a cou P Ie of 
"as m the liquor business and hanneneJ * * *?° USe , when Johni e 

there to see the old gentleman ir p i[ i , l )r J e ^ a . v when she was 

speak to him and she went to see John - wp ^ at '^°^ n ^ not 
business and asked him to sneak hid t ^ ° Ver to his P Iace of 
spoke to John once ihont th;’ ^ j father. They knows <?he 

little girls with her, but they did M™go iTth! ^ ^ ^ 
outside aud waited. Johnnie did not ™ . the , sa| o°n- She stood 

the old gentleman said that Johnnie ll'A " * a , * le trouble was, but 

he abused him and struck him and threw 1°* ,lim right, that 
at his business place After Tni • hnn ^°" T n the steps over 

threw the old mahout, fn uring his fe/ld'b fat , her ’ s busin^ss he 
marks on his knee. He said that to ' 6 sho ,T ed w >tness the 
164 tender to throw him out utiV.-.T' 0 cal H on the bar- 

uncle also told herthathiseil t m down , the ^Ps- Her 
room where they put him on a Ionium’ V *!f Injured by being in a 
blind. He said' that hl™£jZdbvML nme ?“ r mak 4 him 
nas some hair coming out of the lounee'anrf °1 ■ °, n - nffe and there 
pired his sight and Doctor Butts trcatofX ROt ln hl , s eves ar >6 in- 
He did not say anything als,'tToL! ..- 18 eves a ! ld >t cost $200. 

he said he put him in this room and locked')iin, n Vtl ' ln ii' n his eyes; 
his son was awful cruel to him mlL- 1,1 k d r V U P ln there; he said 

ways was throwing thingTup to I i,,i md' t"' to him and bi¬ 

lked the little girl—the ^anddauXl^^^^ r He be 
lot of her. Witness does not think that hX n lou 2 bt an awful 
his son s wife; he said that she did not tre t i,'° * verv k r °°‘i towards 
the food she gate him to eat. lie could t ^ t b I . m , exact ly right; that 
and stuff that was not fit for him to »it- !’ 6cm,se it was pork 

had to eat, he could not eet He said ho \ * wkat he should have 

$20. a month. He told witness thiTlhont T for h « board 

short time before he was taken sick - he tol<? v' ear . and a half ago; a 
She never saw Uncle AVilliam intoxicated . hep two or three times - 
never could drink anything hardlv All Jh U her lfe . ^° ause he 
a little milk punch that Doctor'Luce ordered*! h \ m H ke Was 
sick, or grape juice. That is all she ever cn , J • ? ' vhen he w as 

him a bottle of grapejuice once. She never saw hi 01 / She ^ ave 
to he taking too much; never «aw him when n klm ^ hen ke seem ^ 

'K ui ? a ™ n - * *» 

^ k ’ r «b7S 
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who put him in the room and locked him up at the time his eves 
l ere injured. She has been present in the residence of Mr. Ma¬ 
honey when Mr. Mahoney, John and his wife have been present 
ic- *1 fU u er exarr, ined by the court, the witness testified 

155 ih .f ien "; er< l there altogether, it seemed like John’s 
wife treated Incle William letter than John did. From 
the way she could see things, John would not speak to his father. 
Mie was always very pleasant before witness, but of cours- witness 
does not know what she said after witness got out. She never saw 
John speak to his father while she was here and thev did not en¬ 
gage i n general conversation together. The conversation would be 
between Johns wife, Mr. Mahoney and witness. Witness has 

seen a Mrs. Holger at that house a good many times when the wit¬ 
ness was there. 

fi fl ! rther examined by counsel for defendant, witness testi- 

fied that she was at the house of John L. Mahoney one Sunday 
,. 8 ! ajl'l 'h'hiinie was intoxicated. She went down there and 
Lncle Mi ham was awful sick. He asked her to get a hot water 
ag and she brought it and he was nearly dead with pains in his 
stomach and he used the hot water bag. Then Johnnie and his 
wife came along afterwards and brought a crowd of fellows with 
them and everyone of them was intoxicated. Johnnie got after 
her for buying a hot water bag and she said of course she wo.dd 
do anything for anyliody who was sick. These men that Johnnie 

fe ht , UP i to K the T S j i v,th him on that occasion were also in- 
toxicated. John insulted his father, slurred him and threw things 

Zn t0 i;L- 1 "Jw d " ,tness 1 told ,nm he ought not to talk to a poor old 
nftan like that, a man who was nearly dead. 

nr f™ T , BR f AD J testified that he is the husband of Mrs Brady 
one of the defendants and knew Mr. William L. Mahoney fifteen 
or sixteen years, and during the last three or four years had «^n 
Mr. Mahoney frequently; would see him anywhere from once or 
twice a month, sometimes oftener and sometimes a little longer 
lie ,s a foreman in the surface division for the District Government 
and f °r {he 'ear last past has been working in the neighborhood 
1 on here Mr. Mahoney lived. He would see Mr Mahonev 

Th"s so 0 n’s e Th°e r ln‘Tr illSO i see hi, ;' f at M* Cad y’ 3 and also 
n „ j nt S , ' .,e last time he saw Mr. Mahonev was on the 

second or third of March. Lawrence Mahonev, Mr" Mahoney’s 
nephew was sick in the hospital and Mr. Mahoney wanted wit¬ 
ness to keep him informed as to how Lawrence was getting along 
so witness went down and saw Mr. Mahoney a couple of hmeTte 
I ebruarv. Mr. Mahoney was living at Mrs Fartv’e ir o* 

at that time. lie told Mr. Mahonev which hLnitnl T Street 

Mahonev was nt hnt Cn nos P ltal Lawrence 

iuanonev was at, but Mr. Mahoney did not go un to spp bim 

although he said he would like to go to see him hnt ELft h ’ 

not a >le to do so and had no way of getting up there Mr Mahonev 

wanted to come out and live with witness and when he Lw 

March ; they talked about this. Mr. Mahoney 3d if thT did n( S 

take him away from there soon or have him taken away, he would 
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met witnessed thl' , Mahon ®y ' vas ,iv >ng alone in the house and 

talked The^ wn! d T r' , th , ey went back in the kitchen and 
Talked. there was a fire back there. He talked about witness fix 

cumstat •r S the P w S ° ^ C ° Uld "T®, in ‘ Witness told him the cir- 
f™'? 1 ?^ ! > the wa 7 Lawrence Mahoney was and how he had to 

care of hfastaff Td ft? f?u stav ", i(h him at his house and take 
n . e .,°! m® stuff and that they could not. start to build that he did 

h^hnd’fh’ 1 a f VB *j e ’ he rou,<1 not get a lease on the place although 
toldM.M I'™* d r a " n for « couple of rooms on the house He 

honei Mid f ‘‘Y°on ey \ Wa ® al ’ le T to . build himself and Mr. Ma- 
1913 and 101 ? U R0 W 8 lot and I will build a house on it.” In 

blocks sJme ltnff"^ neS l T: e Mr - Mahoney some leftover paving 

sa*g«a aanri 

*■* dzssgt £ tic 2 ™ fif: 

lion from H? £' ST” “J ■jifcreno. in hi, mental corii! 

Sling" *A: h d 

wm oMhesJTeedTto^ ^™ £ 

th8t • Pr0 ', ,ably he —t to Mr. 
him. hut had no p™ in Jiew^W^ : Slm P ly went there to see 

Mahoney in 1910 about sending Ifewffi?KiwijTC 

Mahoney' far^^lF^ knewtilH^E! 

April 2? e i9T5° th ThTd a S - Ster ? f Mr - Mahoney’s wife 6 "sheTed 
life, she smr Mr Mahonev’at’kozV'ht ’T year? of his 

fc’SSKf 3&r. h „‘M r sf 

h ? J.“ " >"«»«<"■ with him. sZ 
dnrint the last ,„o hi, lift 3 ShH. *£ n’Z.'nT 
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the house of his son on L Street. Never remembered seeing him 
when he was intoxicated or at all under the influence of liquor. 

icq k 3 n ^ ver saw him do anything or say anything, which 
lbS made, her suspicious of his mental condition. She did think 
that he was foolish concerning his own interests and told 
him that she thought he ought to take his monev and spend it on 
himse ,f and go to Providence Hospital and have himself token care 
v he thought it was too much money. He asked witness what 
she thought he could get a room in the hospital for and she told 
him about $50 a month and he said “Oh mv, that is too much 


monev. He asked witness to go to the Little Sisters of the Poor 


r 1 ; ;— ui tut; ruur 

for him and find out whether he could get in. She did <*o over 
there and they would not take him in because he had enough in¬ 
come to take care of himself and she told him that they would not 
take him m. 

Q. Miss McGrath, will you state whether or not at any time 
either before or shortly after vonr mother’s death, vou and Mrs’ 
Donovan and your sister Mrs. Mullen were in that house where you 
and Mrs. MoQuigg lived, and talked over about having fixed matters 

up to testify against Mrs. McQuigg in her railroad case’ A When 
was that? 

Q. At any time this Spring, wither just before or just after vour 
mothers death at any time, did you ever talk about that up in 
your house? A. I do not remember it. 

Q. Do you say you did or did not? A. T do not remember it. 

Q. Did yon and Mrs. Donovan and Mrs. Mullen ever fix it up to 
testify against your sister in her railroad case? \ No There 
was not any fixing up on my side of it. I do not know about 
Mrs. Donovan and Mrs. Mullen. T cannot speak for them 


169 M itness testified and Mrs. Mullen testified, too. in her sis¬ 
ter 9 railroad case, but did not do so willingly. She was 
subpoenaed and the first day she sent a doctor’s certificate to avoid 
going, but on the second day tbev sent a taxi after her and there 
was a marshal came up to see her and her lawyer called her up and 
said he wanted her there bv two o’clock ‘ 


On cross-examination, the witness testified that when Mr. Maho¬ 
ney spoke to her sometimes he called her “Daughter” and sometimes 
he called her by her first name “Rosie.” When asked if her uncle 
was fond of her. the witness replied that he was not “crazy” about 
her and that she was not “crazy” about him: that it did not strike 
her that he was as fond of her as he was of Mrs. Donovan. 

Q. In 1910. when Mr. Mahoney was removed to Garfield Hos¬ 
pital by Mr. Lawrence Mahoney, had vou and bis son John made 
arrangements to carry him to Providence Hospital? A. I do not 
know about that arrangement. Johnny called me up on the 
phone—I do not remember now the year—and asked me to come 
down there to see about getting his father into Providence Hospital, 
and I called up Dr. Luce, or else T called up the hospital first, f 
would have to think, and I went down there. I know I was sick 
that day, but I went down there. 
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That she has been out to see John Mahonev and telephoned to 
him on different occasions since his father’s death; that whe asked 
John Mahoney to go on a bond for her and he said that he would 

170 * *?i- e *°i attorney. Witness did not remember 

l/U telling him if lie would go on her bond she could be useful 
to him. That when her mother was paralyzed, thev lived 
on 2 nd Street lietween D and E and Mr. Mahoney lived on L Street 
between »>th and Oth. She lives with her sisters, Mrs. McQuigg and 
Mrs. \\ ash burn. She does not recall telling her sister. Mrs. Mc¬ 
Quigg, that she went to see the Little Sisters of the Poor solelv for 
the purpose of humoring Mr. Mahoney. That she did not tell her 
sister, Mrs. McQuigg that she always tried to humor him. She did 
not lose time trying to humor him, as he was no blood relation of 
hers. She knows Mrs. George A. Winkleman, and talked to her last 
week or week before last, but slW did not tell her that Mr. Donovan 
had been softsoaping Uncle William for years and that she. the 
witness, knew’ all along that a will was made; never told her any 
such talk. She does not recall telling Mrs. Winkleman if John 
t\ uld give her $300 she could be useful to him and that 

Donovan was getting plenty out of this thing and she might as well. 
So far as she knows, she is on friendly terms with Mrs. Winkleman. 
She “certainly” know’s that she did not toll Mrs. Winkleman any 
of these things. 

Whereupon the defendants announced their case as closed. 

Whereupon attorney for plaintiff stated that he desired Mrs. 
Catherine Donovan recalled for further cross-examination and upon 
the court granting this request, said witness testified in substance 
as follow’s: 

She never talked with her Uncle William about drawing a will. 
That she did not in December 1012 in the presence of Mrs. McQuigg 
tell her mother that she bad been to her attorney to draw 7 a will for 
her uncle because her attorney at that time stated that he w 7 ould 
have to defend and represent Mr. Donovan if there w T as any litiga¬ 
tion over the estate. No such thing took place. That she did not In 
the Summer of 1012 to go the office of her attorney, Mr. Easby- 
Smith, with Mrs. McQuigg and again speak to said attorney about 
that will and ask him whether or not he would draw 7 the will. 
171 Being examined by attorney for defendant, witness stated 
that Mrs. McQuigg had never at any time come to the office 
of Mr. Easbv-Smith with the witness. That Mr. Easby-Smith had 
represented witness and her husband for about ten years and that 
during that entire time neither she nor anyone in her presence ever 
mentioned to Mr. Easby-Smith anything about her Uncle William 
or his estate or his will prior to his death. 

Whereupon the plaintiff, further to maintain the issues in his be¬ 
half joined, called in rebuttal the following witness, w T ho testified in 
substance as follows: 
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Mrs. Cecelia A. McQuigg (recalled) testified: That in December 
191*2 or thereabouts in a conversation with her mother in the presence 
of wit ion on an occasion when Mrs. Donovan called at the house,there 
was a lengthy conversation t>etween Mrs. Donovan and her mother. 
Witness did not pay very much attention to the details of it, but she 
did hear Mrs. Donovan sav that Uncle William wanted to have his 
will drawn up and that.she had spoken to Mr. Easby-Smith and he 
told her—rather she must have inferred that he would rather not 
draw the will if the other party was going to contest it, that he would 
act in that event as the attorney for Mr. Donovan. This was before 
her mother was stricken with paralysis. When asked if in the 
Summer of 1912, she accompanied Mrs. Donovan to the office of Mr. 
Kasbv-Smith, witness replied that she did not recall whether it was 
1912. but she had been to the office of Mr. Easby-Smith. That at 
that time his office was on 5th Street in a two-story building and 
there was no elevator. She walked up the steps and he had a room 
as you turn to your right and as you went in there was a young 
man with dark hair. who. witness believes, she would be able to 
identify. Mrs. Donovan asked to see Mr. Easbv-Smith and was told 
that he was very busy, but she insisted upon seeing him. She went 
into the facts that she and Mr. Donovan had had further 
172 trouble and that she wanted more monev and Mr. Easbv- 
Smith said he would do all he could, trying to pacify her and 
trying to get away from her. And then she asked him if he was 
going to attend to that other matter for her and Mr. Easby-Smith 
said “Mrs. Donovan. 1 told you 1 had rather not have anything to do 
with it, because very likely I will represent Mr. Donovan if he con¬ 
tents the will.” Witness does not know to whom Mr. Easby-Smith 
referred when he said “he.” That very recently, before Uncle Wil¬ 
liam died, Mrs. Donovan came down to the house and said she 
thought it was a shame the way Mr. Donovan allowed Mr. Mahoney 
to get intoxicated in his place of business and she thought that one 
of these times that something was going to happen to him; that Mr. 
Donovan knew he was in a feeble-minded condition and it was a 
shame, a man of his age. to become intoxicated in his place of busi¬ 
ness. When asked if Mrs. Donovan «a.id anything about her son 
carrying Mr. Mahoney to the car and putting him on it, witness 
replied that Mrs. Donovan said it was a shame and if Mr. Donovan 
did not stop sending drink to Uncle William she was going to the 
Excise Board and complain and have his license taken from him. 

On cross-examination, the witness testified that she could not state 
when it was that she and Mrs. Donovan called at the office of Mr. 
Easby-Smith and this conversation was had concerning a will; but 
when she went in Mrs. Donovan said “This is mv sister. Mr. Eashv- 
Smith : that it was while she was employed in the Pension Office: 
when she was employed there from January 2. 1913 to the following 
June 1913; she was in Mr. Easbv-Smith’s office in July 1913 and 
was also there in 1912. She went there on two occasions with Mrs. 
Donovan. The other occasion was in the Fall of 1912. She thinks 
it was in the Fall of 1912 that the conversation was had about the 
will. She does not know whose will was referred to in the conversa- 


* 
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i 79 ti ? n - H ?r father died on June 10, 1911. She does not know 
U6 whose will was referred to and no name was mentioned It 
, . , ' vas n ^\ he \ Other’s will because Mr. Easbv-Smith bad pro- 
l*nted that. Only that Mr. Easbv-Smitb was going to act in the event 

Voio^ Donovan ’ s attorney. It was in the summer of 
Mid that Mrs. Donovan said she was going to complain and have 
the Excise Board take her husband’s license away. On the dav be¬ 
fore, after court adjourned, when everybody had left except Mr. 
Gertman, Mr. Mahoney, Mr. Easbv-Smith and witness, and one or 
two other persons, witness came to Mr. Easbv-Smith and said she 
thought Mr. Easbv-Smith should he sworn and tell what he knew 
about it. W hen asked if upon that occasion she did not sav it was 
last Summer that she had come to Mr. Easby-Smith’s office with 
Dono\an and this talk was had about a will, the witness replied 
that she referred to the Summer before last. She does not know 
whether Mrs. Washburn was present when this conversation was 
had or not.. That she had not been at odds with her sisters and 
when asked if she has not always been fighting them, witness replied 
that when she was taking Mrs. Donovan’s daughter to Rauscher’s 
and the Ohio Society and spent plenty of money on her, she was all 
right, hut. when that ceased, she was no good. That she has no in¬ 
terest in this case, except she wants to see justice done. 


Q. Do you not know that you were never in my office in vour 
life? A. Mr. Easbv-Smith, I was right over there on the second 
floor; went in with Mrs. Donovan, up on the second floor in your 
room, and you must not tell me that I was not. • 

174 Q. Did I not tell you yesterday to your face that vou never 
were in my office in your life? A. No, you did not tell me to 
my face I was never in your office in my life. You said I had been, 
but not as often as Mrs. Donovan. 


That on the proceeding afternoon, when Mr. Easby-Smith told 
her that she had never seen him at his office, she di s not say “Well 
then, if I did not see you, I saw a little black-haired man.” She 
could identify the man. It was right across the street in a two-story 
building. Witness says she saw both. It was not Mr. Fleharty that 
she saw. That she did not talk—Mrs. Donovan did the talking to 
Mr. Easby-Smith; that the time of her second call was in the summer 
of 1913, and when asked what Mrs. Donovan talked about at that 
time, the witness replied that she went presumably to complain 
against her husband not paying her enough money every month. 
When asked again as to what she said, witness replied that she did 
not know, that she did not pay much attention. That as to this first 
visit in the fall of 1912, she could not recall more of what was said 
she did not hear the name of Mr. Mahoney mentioned. That this was 
the occasion that she saw the black-haired gentleman. 


Mrs. George W. Winkleman testified that she resides at 205 C 
Street, Southeast, and her husband is a letter-carrier. Does not know 
Mr. John Mahoney and has never seen him before. She was in¬ 
troduced to John Mahoney’s father about twenty years ago and is very 
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well acquainted with Rosalie McGrath. She read of Mr. Mahoney’s 
will in the paper on a Saturday evening and on the following Mon¬ 
day Miss McGrath came to her house and said she was not remem¬ 
bered in the will. She also said that she always knew “William and 
Katie” were rememl)ered, for they always told her they would get 
something in the will.” Miss McGrath also said that “they always 
visited Uncle William and were very kind to him and Mrs. Donovan 
took hot-water hags to him when lie was sick.” She said they 
175 always softsoaped around Uncle William. Witness asked 
Miss McGrath why Mr. Mahoney disowned his son and she 
said “Recause he married a non-Catholie.” Witness replied “That 
is a proposition to put up,” and said “Xo charity in that.” Miss 
McGrath also s/ad “If John gives me $300., I will go for him.” And 
she has mentioned that two or three times since. Since her mother 
died, Miss McGrath has not been in witness’ house, except once, when 
witness went for her and witness did not know anything about Miss 
McGrath having anything to do with this case until she was called 
ui>on yesterday afternoon. Miss McGrath called her up yesterday 
afternoon and told her she was dumbfounded when she was ques¬ 
tioned in court and said it was not so and called witness a liar and 
witness said she was another one. Witness did not tell her she was 
going to make any statement in court, hut Miss McGrath said, “You 
will have to go to court.” Witness did not volunteer this testimony 
to Mr. G ertnian, attorney for plaintiff, and was dumbfounded when 
he walked into her home yesterday. She did not care about being 
mixed up in it—it was her first appearance in court and she 
17(5 does not think much of it. 


On cross-examination, the witness said she did not know 
who she first told this to; that she knows Mrs. McQuigg, but slid did 
not tell her. She has no idea how Mr. Gertman learned it. lie told 
her he was called on the ’phone. Mrs. McQuigg called on her in 
April, hut she did not tell Mrs. McQuigg of this in April, because she 
did not know it. The will was published in the paper on Saturday 
the 19th of March and it was on the following Monday that Miss 
McGrath said this to her and she saw Mrs. McQuigg in April. She 
never conversed with Mrs. McQuigg about what Mrs. McGrath said. 
She lias no idea as to whom it was repeated, what she told them, hut 
she evidently told somebody the exact language Miss McGrath used, 
for the lawyer came to her and asked her if she had made such a 
statement and she said she had. 

Whereupon attorney for defendants asked Mr. Gertman if he ob¬ 
jected to stating from whom he received the information and Mr. 
Gertman replied that a telephone message came to him the day be¬ 
fore at nine o’clock in the morning. lie asked the person to give him 
her name. She refused to do so, as she did not care to be known 
in it; the message was that Mrs. Winkleman knew what she has tes¬ 
tified to here and he subpomaed her to testify to it if Miss McGrath 
took the stand. It sounded like a girl’s voice and Mrs. McQuigg did 
not mention it to him and did not know about it until yesterday 
when he told her. 
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t Tackett testified that she has been housekeeper 

or r ather O Bnen for about one year. Saw Mr. Donovan (pointed 
out to her) once in the rectory of St. Peter’s Church. He came in 
and wanted to see Father O’Brien and said he had very important 
papers to turn over to him. Witness told him he could not see Father 
O Bnen until after three o’clock and that he would have to come 

, b ? ( * k * . He said he would not like to make another trip and 

17/ also said “As I am made Executor of”—he referred to him as 

a relative, finally mentioned his name; mentioned his name 
as Mahoney, but witness cannot rememlier whether he mentioned 
the initials or not. lie did not see Father O’Brien that time but 
returned later on and saw Father O’Brien and she presumes he got 
the papers. She is sure he said he was Executor under the will of 
Mr Mahoney Two nieces of Mr. Mahoney came to see Father 

U Bnen after Mr. Donovan was there and before Father O’Brien tes¬ 
tified in this case. 

Whereupon attorney for defendants said there was no cross-exami¬ 
nation and in connection therewith, made the following statement: 

lour Honor, remembers in connection with this the testimony of 
Mr Donovan that he was telephoned by Mrs. McQuigg that Father 
U Brien had the will and papers to turn over to him.” 

The Court: “I remember.” 

Whereupon Mr. Gertman said he would have to recall Mrs. Cece- 
ha A. McQuigg, which was done, and she testified that she telephoned 
to Mr Donovan; she was not talking with Mr. Donovan, but talked 
with the bartender and gave his name as a Mr. Norton. She told 
him to tell Mr. Donovan to call on the Pastor of St. Peer’s Church 
Father 0 Brien, on important business, to come as soon as convenient. 

Mrs. Annie L. Washburn: When asked by Mr. Gertman if she 
i^ r ever seen Mr - Donovan’s son, John, take whiskey to her Uncle 
W llliam, the witness replied that she had seen him when he had come 
up to the house and said he had been down to Uncle William’s with 
whiskey, but she did not see the wdiiskev. She said this was in the 
last eight months since she came back from Boston. When asked 
if she was present at a conversation or did she hear Mr. Donovan tell 
Mrs. McQuigg in her house before her mother was buried, that if she 
Mrs. McQuigg, did not stand by him, testify for him in con- 
1/8 nection with this matter, he w T ould fix her railroad case, witness 
replied that she heard some of the conversation, because she 
went in the kitchen to tell them not to talk so loud. When she went 
out there, she knew' they were talking about Uncle William’s will and 
as she walked into the kitchen she heard Cecelia (Mrs. McQuigg) 
say: “I intend to stand by the one I think is in the right.” After 
witness told them to stop talking, she did not wait and as she w T alked 
through the hall she heard Mr. Donovan say “If you go against my 
wife, Mrs. Donovan, I wi 11 fix you.” She does not know what else 
was said. Mrs. Donovan has been at her house when she had a pack¬ 
age, w T hich she said w as liquor that she was carrying to Uncle William 
On cross-examination, by Mr. Easby-Smith, witness testified that 
it was three years ago when Mrs. Donovan had this package which 
14—2919a 
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she said was liquor. Witness was present in court the preceding 
afternoon afteer court adjourned when Mrs. McQuigg made certain 
charges about Mr. Easby-Smith in the presence of Mr. Gertman and 
others. She interrupted Mrs. McQuigg and said she thought it was 
foolish for her to get herself excited. She does not remember that 
Mrs. McQuigg said to Mr. Easby-Smith that he had helped Mrs. Don¬ 
ovan make a will for this weak-minded old gentleman. She heard 
Mrs. McQuigg say she was in Mr. Easby-Smith’s office several times 
with Mrs. Donovan. She does not know as to when Mrs. McQuigg 
said she was there. Witness interrupted Mrs. McQuigg and said she 
did not know that she (Mrs. McQuigg) was ever in Mr. Easby- 
Smith’s office, but that she (the witness) had often been to his office. 
Witness did not hear all the conversation that took place. 

179 Mrs. Margaret Bolger, living at 212 10th Street, South¬ 
east, was thereupon produced as a witness in rebuttal on be¬ 
half of the plaintiff, whereupon the following took place: 

The Court: This witness has been in Court most of the trial? 

Mr. Gertman: I think not. 

Mr. Easby-Smith: She was called to the witness-stand and sworn, 
and ever since then she was in the court-room. 

The Witness: I was in the court once. That was Friday. 

Mr. Gertman: I did not intend to call the lady, but Mrs. Donovan 
testified yesterday that she was the person who was always present 
when she visited Mr. Mahoney’s house, and she knew about what 
took place in the house. I am calling her simply to ask her about 
the relationship existing between John Mahoney and his father 
and the family. That is the only question I propose to propound 
to her. 

The Court: She has heard all the witnesses testify on that subject, 
I think. I do not see why you should not have asked her about 
that when you knew that was a part of your case. I do not think 
we will reopen the case again. We have been pretty liberal. 

Mr. Gertman: Verv well. That is all. 

John L. Mahoney (recalled) testified that he never struck his 
father in his life and his father never struck him. He never 
knocked his father down stairs. Had helped him up the stairs 
many time-. Mrs. Donovan never came to him and corn- 

180 plained of cruel treatment of his father. She never came to 
him to ask him to make up with his father; he had nothing 

to make up for. Never had any conversation with her about it. 
He never left his father alone on Sundays. There would always 
be plenty around him; sometimes Mrs. Mackall, the colored woman, 
would be there; some Sundays his wife, some Sundays himself and 
some Sundays, both he and his wife. He always left somebody 
with his father. When questioned by the court as to the evening 
Mrs. Donovan said he was locked up in the kitchen, witness replied 
that he left Mrs. Mackall there that morning and a man named 
John Brown. He did not leave him locked up in the kitchen. He 
has never left his house locked up so anybody could not get in. The 
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day Mr. Donovan speaks of he was sent for and when he came in 
his front door was wide open. He came in with four gentlemen 
and walked in the kitchen and Mrs. Donovan had — arms about 
his father and a hotwater bag on the outside of his face. His father 
was never locked up in the house. He was a man who would never 
allow anybody to lock him up. He had an awful temper when he 
would be drinking and when sober he was childish and he was a 
man witness would not want to lock up. 

Whereupon the plaintiff announced his case as closed. 

Whereupon Cecelia A. McQuigg was recalled for further cross- 
examination and being examined by attorney for the defendants, 
testified that she was at the funeral of William L. Mahoney. That 
Mr. Donovan was at the funeral but not in the house and she saw 
him at the church, hut did not have anything to say to him. She 
has not spoken to Mr. Donovan, except the day he came over to her 
house from Father O’Brien’s and said that Father O’Brien 

181 was out. Witness told him that she did not think Father 
O’Brien was out and went hack with him, hut Mrs. Hackett 

refused to allow anybody to come in until three o’clock. Father 
O Bnen must have heard the talk, for he came down the steps and 
witness said “Father O’Brien this is Mr. Donovan.” She then left 
and went home. 

Q. Then, in pursuance to the telephone message which you sent 
to Mr. Donovan to come up and see Father O’Brien, he came up and 
you went over to see Father O’Brien with him? A. No, sir, I did 
not go over with Mr. Donovan until after he had been over there 
first He went over to the house to see Father O’Brien, but onlv 
stood in the hall, the door was left open, and he came down and 
there was a machine standing there to the side in front, and opened 
the door mv mother was sitting at the window and I kind of bowed 
il n j an( * beckoned. He looked like he was not inclined to go in. 

1 fr l 2£r to , .* 1 said > Dld y° u not see Father O’Brien?” He 
said, ‘No, he is not in.” I said, “Yes, William. I will go get him 

for you. I saw him a short time ago,” and I went back, and the 
house-keeper refused to allow Father O’Brien to he disturbed. She 
said nobody could see him until three o’clock. Then Father 
O Bnen must have heard the talk, and he came down the steps 
I said “Here is Father O’Brien.” I said, “Here is Mr. 
Donovan.” Father O’Brien asked her to get word to Mr. 

182 Donovan to come up there. She lived right across the street 
from the Church. He asked witness who this man Donovan 

was and she told him that he had married an older sister of hers. 
Father O Bnen also asked who these other people were that were 
mentioned in the will and deeds. He said “I do not know this man. 
\V ill you do me the favor of notifying this man, the Executor here.” 
She said she would and she telephoned his place of business and 
not being able to get him, left word with the bartender that Father 
O’Brien, Pastor of St. Peter’s Church, wanted to see him on im¬ 
portant business. She did not go over with Mr. Donovan to see 
[Father O’Brien until after he had been over there first. 
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William J. Donovan being called in surrebuttal, testified, that 
he was at breakfast and his head man told him that his sister-in- 
law had telephoned to say that Father O’Brien wanted to see him 
as soon as possible. He thinks this was the day after the funeral. 
That a man drove him up to Father O’Brien’s in an automobile awd 
Mrs. McQuigg was waiting outside of her door with Miss McGrath. 
They wanted to see him before he went in and Mrs. McQuigg told 
him he was made Executor and that there were very important 
papers, so he went and rang the bell. 

James S. Easby-Smith, Attorney for defendants, took the stand 
and made the following statement under oath: He has represented 
Mr. Donovan and Mrs. Donovan for nine or ten years and in that 
time had been visited frequently by both of them. On several oc¬ 
casions, Mrs. Donovan was accompanied either by her sister Miss 
Rosie McGrath or bv her sister. Mrs. Washburn. During all the 
time they were at enmity with Mrs. McQuigg, fighting over 

183 their father’s estate and other matters. Mrs. McQuigg was 
never in his office while he was there. After their father’s 

death several years ago. a dispute arose between them in which 
Mr. O’Shea represented Mrs. McQuigg and the other side applied 
to him. He refused to represent them as counsel, but endeavored to 
make peace, and accompanied Mr. O’Shea to the house, where 

184 they saw Mrs. McGrath, the mother. Miss Rosalie McGrath 
and Mrs. McQuigg. As far as he can remember that is the 

only time he ever met Mrs. McQuigg. Until after Mr. Mahoney’s 
death, he never heard, either from Mr. Donovan or Mrs. Donovan, 
that such a person as William L. Mahoney existed. Ho had never 
known nor heard of any of the parties to this suit or any of the 
persons mentioned in the will and did not know that they existed. 
Mrs. Donovan never mentioned the will of any person to him except 
her father's, which he probated and settled for them in 1911 or 
1912. Mrs. McQuigg was in the courtroom vesterdav afternoon 
and made an excited statement to the effect that he had helped to 
fix up this will on this weak-minded old man and that she had been 
to his office with Mrs. Donovan when Mrs. Donovan had asked 
him if he would not devise some way to fix up a will for this weak- 
minded old man and witness told her that that was positively un¬ 
true. She said ell. Mrs. Donovan and T went to some other 
attorney’s office in the Century Building and tried to get him to do 
it and he would not do it,” Any statement that Mrs. McQuigg 
came to his office, either alone or with Mrs. Donovan, or that any¬ 
thing of the sort occurred which she has stated, is positively un¬ 
true. Nothing approximating it ever happened. As already said, 
he had never heard of any of the parties to this case or William L. 
Mahoney or any old man, to make a will for, until Mr. Donovan 
came to him with the deed and the will. 

On cross-examination, the witness testified that his office in 1913 
was on the second floor of 5th and E Streets in a three-story build¬ 
ing. There was no elevator there. He does not recall that lie had a 
man in his office with black hair at that time. He had a clerk who 
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was rather blond- and Mr. Fleharty was there, but he had no black- 
haired young man. No black haired man was in that part of the 
building. When Mr. Donovan came to him about the mat- 
tor, he told him, witness, that he knew absolutely nothing 
about the will or the deeds, or anything about them until he 
leceived them the day before from Father O'Brien. He drew the 
answer to the bill of complaint in this case upon the statement of 
Air. Donovan that he knew nothing about being made executor or 
being willed any property and he knew nothing about the deeds and 
knew nothing about the disposition of Mr. Mahoney’s property until 
he recened the deeds and will from Father O’Brien’s hands. 

The foregoing is a correct abstract or digest of all the testimony 
taken in support of the issues formed in this cause and heard by 
ine,. and the copies of exhibits attached hereto are true copies of ex¬ 
hibits offered and received in evidence at the hearing. 

Counsel for the plaintiff requesting that the testimony of the wit¬ 
nesses, John H. King and James M. O’Brien, be reproduced in full 
in the form in which they testified, the same is allowed and said tes¬ 
timony is made a part hereof and attached hereto preceding said 
exhibits. 

.« ■ n ^ ^ November, 1915, and settled and signed 

this 31st day of January, 1916. 

WENDELL P. STAFFORD, Justice. 

We agree: 

GEORGE C. GERTMAN, 

Attorney for Plow tiff. 

JAMES S. EASBY-SMTTTT, 

Attorney for Defendants. 

186 John H. King, produced as a witness on behalf of the 
plaintiff, having been first duly sworn, was examined and 
testified as follows: 

By Mr. Gertman: 

Q. Mr. King, how old are you? A. Seventy-six last January. 

Q. How long have you known William L. Mahoney? A. I will 
not confine myself accurately to the number of years, but I will say 
for the eight years past, anyhow, and probably longer. 

Q. What were your business relations with him? A. As a notary 
public. 

Q. Are you a lawyer? A. Oh, no. 

Q. You are a notary public? A. I was. 

Q. What papers did you execute for Mr. Mahoney as a notary? 
A. His pension papers. 

Q. Do you remember when you executed the last pension paper 
for him? A. That was about 1912. 

Q. Did you prepare some papers for Mr. Mahoney? A. I did. 

Q. When did he first come to see you about them? A. I am not 
going to confine myself to dates, because it is impossible for me to do 
that. It was a few days prior to the making of the will. 
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Q. Where were you living then? A. No. 1016 I Street, South¬ 
east. 

187 Q. Did he come to your house? A. He did. 

Q. Was he alone? A. He was. 

Q. \\ hat did he say to you? A. He said he came to me to prepare 
his will. 

Q. Did he say anything else? A. Not then. 

Q. W hat did you do? A. T asked him to give me a memorandum 
of what he wanted done. Then T struck out the will, subject to 
modifications. 

Q, Did he have a written memorandum with him? A. Yes, he 
had. 

Q. Did he leave that with you? A. Yes, he left that with me. but 
in looking over it I gave it back to him. 

Q. In whose handwriting was that? A. I think it was Mr.—it 
was a list of the property that Mr. Scrivener was collecting rent for. 

Q. Did he ever have any other memorandum? A. Not then. 

Q. You mean it was Mr. Scrivener’s statement that he handed 
you? A. Tt was a typewritten list of residences that he was collect¬ 
ing rent for. I think. 

Q. What did Mr. Mahoney sav he wanted done with his property? 
A. He wanted a will made to divide his property. T told him to 
bring me a list of his propertv as near as possible, and a statement of 
what he wanted done. He did that. 

Q. Did he come back the second time? A. Oh, yes. he came the 
second time. He did that. From that I drew a draft of the 

188 will, as I said before, for for modifications. After that had 
been prepared T suggested to him to divide his property, in¬ 
stead of doing it by will, to do it by deed, to deed the property to 
those that he wanted to have it. 

Q. Had he previously told you to whom he wanted his property 
divided? A. Not at all, until after T had requested him to make 
out the list. 

Q. Then did he come back with the list showing how he wanted 
the property divided? A. Yes. 

Q. Tn whose handwriting was that list? A. I do not know whether 
it was his or somebody else’s. 

Q. Was it in Mr. Mahoney’s handwriting? A. I do not know. 

Q. Had you at that time written the will in a rough draft? A. 
No, not until after I got that statement, how he wanted it divided. 

Q,. Then did you submit to him the disposition of his property 
by that rough draft of the will? A. Yes, and by deeds, to divide 
the property by deeds. 

Q. You advised him to do that? A. 1 certainly did. 

Q. He wanted to dispose of all his property by will, as I under¬ 
stand? A. Well, of course that wa* disposing of his propertv also, 
was it not? 

Q. You drew the deeds, you say? A. Yes. 

Q. Were they typewritten by you? A. They were. 

Q. When did you next see Mr. Mahoney? A. I saw him 

189 just probably a day or two before the signing of the will 

Q. What did he say to you on that occasion? A. He did 
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sayanythmg, only lie came there to sign the will to read the 
A’ F ?! l i er ’ to hlm > as 1 l>ad it modified. ’ 

became to mfhouL 0 "" 01 dM y ° U g ° t0 his h ° USe? A ‘ No > 

Q. Did you read the will to him? A. I did. 

will there 31 dld th ° WiU C ° Ver? A ‘ Just the same as 11 *>ys on the 

n tv a J k° U . si . 10 " , him the deeds at that time? A. Certainly 
wifi w2 signed a "' ay with him? A ‘ Not «ntil after the 

Q. ere the will and the deeds executed on the same days? A 

” »* t»; 

By the Court : 

Q. W hich first? A. The deeds, your Honor. 

By Mr. Gertman: 

Q. The deeds were executed first? A. They were executed first 
house" 6 " ere the deeds executed —at your house? A. At my 

Q. Was the will ready for execution the same day that the deeds 
were ready for execution ? A. No. " eeas 

Q. It was not? A. It was not. 

Q. Did he take the deeds away with him? A. He did not. 

my possession ‘ *** Wlth y ° U? A ‘ The deeds re ™ined m 

Q. When did you see him again about the will? A. About a 

couple of days afterwards, when he came. 

Q. Did you see him at your house? A. At my house. 

Q. Did you then submit the will to him? A Yes 

fln ?„^ ld he ,| ake i‘ away? A. He did not. Then he went out 
and got the witnesses. 

Q Wait a moment; I will come to that. Where did that hap- 
pen f A. At my house. ^ 

Q Where did you live then?. A. I lived — No. 1016 I Street 
Southeast. » 

Q. Did you tell him he would need the witnesses. A. I certainly 

Q. Was he surprised, or otherwise? A. Oh, no; he knew that he 
had to have witnesses. 

Q. How long was he gone? A. Well, probably he might have 
been gone twenty minutes or a half an hour. 

Q, What kind of a house did you live in then, a frame or a brick 
house: A. A frame house. 

Q. On I Street? A. Yes, sir. 

Q. Between- A. Near the corner of 11th Street South¬ 

east. 

101 Q. Who were these witnesses? A. I do not know who 
they v ere. I could not remember who they were. 

Q. W ho introduced you to them? A. He brought them in him¬ 
self. 
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Q. Did you ever go to Mr. Mahoney’s house in connection with 
the matter? A. With this will business? 

Q. Yes. A. Not at all. 

Q. Is this the will that you refer to (indicating)? A. Yes, that 
is my signature. 

Q. That is the paper that you prepared that you have reference 
to? A. That is the paper I prepared. 

Q. Did anybody accompany Mr. Mahoney on any of his visits to 
your office? A. In reference to that will? 

Q. Yes. A. And the deeds? 

Q. Yes. A. No. 

Q. Did he tell you how much personal estate he had? A. He 
brought the list. 

Q. No, the personal estate, I mean? A. He did not tell me any¬ 
thing about that. 

Q. Everything that is in this will, that is recited in there, was 
^ ^ ^ * Ir. Mahone\, was it not? A. Yes. 

Q. A ou did not gain any information from anybody else? A. I 
never knew anybody in connection with it but himself. 

192 Q. lie told you, then, that John, his son, had been pro¬ 
vided for by the will of his deceased wife? A. Well, there 

was something said in that connection, and afterwards that should 
have been modified. 

Q. lie told you that, did he not? A. Yes. 

Q, And you incorporated that in it? A. But he made some men¬ 
tion of McGrath, something of the estate of a McGrath. 

Q. But he told you that John had been provided for by the will 
of his deceased wife? A. Yes, and that should have been modified. 

Q. Did Mr. Mahoney read this pajier Wore it was signed? A. I 
read it all over to him. 

Q : Did Mr. Mahoney tell you to put in this will this clause: 

o. M\ real estate I have disposed of by deed s in fee simple to 
Lawrence A. Mahoney, William J. Mahoney, Rose M. Brady, and 
Ruth Mahoney, and said deeds are to he delivered to my lieneficiaries 
after my decease by the executor of this will.” 

Did he tell you that ? A. He agreed to that. I wrote that myself. 

Q. He agreed to it? A. He agreed to it. 

Q. A ou made suggestions to him, and he adopted your sugges¬ 
tions? A. I made that suggestion, and that clause is my own com¬ 
position. 

Q. That was in there at the time he signed the paper? A. Yes, 
sir. 

Q. Did he tell you who Lawrence A. Mahoney was? A. No. 

Q. Did you know? A. I did not. 

193 Q. Did he tell you who William J. Donovan was? A. No. 

I think he probably said something about a nephew. 

Q. Did he tell you who Rose M. Brady was? A. He might have 
mentioned them, but, Mr. Gertman, I cannot remember all these 
things just now. 

Q. Did he tell you who Ruth Mahoney was? A. I think Ruth 
Mahoney was his son’s daughter; I do not know. 
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By Mr. Easby-Smith: 

Q. Did you say his son’s daughter? A. Yes, sir. 

By Mr. Gertman: 

,3; D l d hi have those names written out when he came to see 
you f A. Oh, yes. 

Q. He had them written out? A. Yes. 

Q. Have you the paper on which these names appear? A. No 
I returned those things all to him. W 

Q. Do you know in whose handwriting those names were? A. 

Q. There were other names mentioned here, persons to whom he 
wanted to give his personal estate, liesides those names I have already 
mentioned; he mentioned John Mahoney. Did he tell you who 
that person was. A. John Mahoney was his son, was it not’ 

I knew of ^ kn ° W ° f “ ny ° ther J ° lm Mahone y ? A. Not that 

iQi n n id o^°> U kno T w "' ho William Mahoney was? A. No. 
194 0r V V mm 'I' I)onovan? A. No. I do not know anv 

n iv i i ! r the , SOn ’, but 1 never sa ' v a «y of the othem. 

his d,bi * p,i<i “*°< 

A - No - Tll, ‘ ,h « «i 

Q. He directed you to insert that? A. 1 usually put that in in 

Q. That the debts should lie paid out of the personal estate? A. 
i gs, sir. 

Q. Mr. Mahoney adopted the Suggestions which you made as I 
understand? A. He certainly did. 


Mr. Gertman: As fur as you know, it can be conceded by counsel 
that the personal estate consisted of $0,800 money, on deport in the 
JNational Bank of Washington. 

Mr. Easby-Smith: As far as you know at the present time. 

By Mr. Gertman: 


Q. How long was it after Mr. Mahoney left your house to get 
witnesses that he returned? A. About twenty minutes or half an 
hour. 

Q. Do you remember the day oT the week on which this will was 
executed: A. rso, sir. 

Q. Do you know the time of the day? A. Yes, it was in the 
morning, in the forenoon. 

Q. W T hat time of the day were the deeds executed? A. The deeds 
were executed about the same time, in the morning. He would come 
in in the morning. 

Q. On the same day, or some other day? A. Oh no 
195 about a couple of days previous to the execution of the will! 

Q. I show you an envelope and ask you whether that is 
your typewnting? A. It is. 

15—2919a 
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Q. I show you another envelope and ask you whether it is in your 
handwriting? A. Well, it looks very familiar, as my handwriting. 

Q. Would you say it is or is not? A. Oh, yes, I admit it to be 
my writing. 

Q. I show you one paper writing alleged to be the deed to Ruth 
Mahoney, as an example, and ask you what was done with that paper 
when it left your custody (handing witness deed) ? A. Not a thing. 

Q. What was it placed in? A. Placed in an envelope. 

Q. That envelope (indicating) ? A. I believe so. 

Q. The envelope is in your handwriting, is it not? A. That en¬ 
velope is in my handwriting, and the other is in typewriting. 

Q. W as that envelope in your handwriting then placed in this 
envelope which is typewritten? A. I do not remember that at all. 

Q. Do you remember that typewriting as being typewriting of 
your machine? A. No, that is not on my machine. 

Q. It is not on your machine? A. No. But this is my hand¬ 
writing. Before, I think I said I recognized that, but it is not. It 
is not my machine at all. 

Q. Then the outside envelope in typewriting, marked “Deed from 
William L. Mahoney to Ruth Mahoney ,, is not in typewriting from 
your machine? A. No, sir. 

196 (The envelope addressed in handwriting was thereupon 
marked “Identification 1.”) 

Q. Were all of the deeds, the three other deeds that you prepared 
enclosed in separate sealed envelopes the same as this deed (referring 
to the deed to Ruth Mahoney, marked “Identification 1”) ? A. They 
were all enclosed in separate sealed envelopes. 

Q. They were all placed in separate, sealed envelopes? A. They 
were all placed in sealed envelopes. 

Q. And the names of the grantees under each deed placed on the 
outside of the envelope? A. On the outside of the envelope. 

Q. What was the will placed in, if anything? A. It was placed 
in a large envelope. 

Q. Was there any inscription on that envelope? A. I judge it 
was all stated in there, will and deeds, hist will and testament of 
William L. Mahoney. 

Q. What was done with the five papers? A. They were all put in 
the one envelope. 

Q. One large envelope—sealed? A. Sealed. 

Q. Was it turned over to Mr. “Mahoney at that time? A. It was 
was turned over to Mr. Mahoney. 

Q. That day? A. The day it was executed. 

Q. The day the will was executed? A. Yes. 

Q. And that day was the 18th of August, 1913? A. I do not 
know. 

Q. Was it on the day that this will bears date? A. It was on the 
day that the witness signed the will. 

Q. The will is dated the 18th of August. Was it on that day? A. 
It must have been on that day. 1913. 
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Q. Yes. A. I presume that is correct. 

197 Q. Did you see Mr. Mahoney after that? A. Sometime 
after that he came to me and said that he had been up to see 

Father O’Brien, and he wanted him to take charge- 

Q. One minute. Sometime afterwards he called on you. Do you 
know when it was? A. I cannot call that to mind. 

Q. You do not know how much time had intervened between the 
time he called on you and the 18th of August? A. No, but it will 
be on the—you can tell the time by the date that he came to me and 
asked me to write a letter to Father O’Brien to receive- 

Q. When he took those deeds and the will, sealed in that envelope, 
what did he say lie was going to do with them ? 

A. He said he was going to put them away for safe keeping. 

Q. Did you suggest to him to record the deeds? A. Oh, no. That 
would be a matter impossible to record those deeds then, when they 
were sealed. 

Q. I mean before they were sealed in the envelope, did you sug¬ 
gest, when he executed the deeds, that they should be recorded? 
A. No, I did not. 

Q. You suggested to him that a more feasible way to dispose of his 
real estate than by will was bv.deed? A. I did. 

Q. The deeds to operate to convey the real estate and the will to 
operate to convey his personal estate, both to take effect after the 
death of Mr. Mahoney? A. That was his intention. 

Q. That was one of the reasons why you put it in the will that his 
debts should be paid out of his personal estate, was it not? 

198 A. No. I usually put that in all wills. 

Q. Was there anything said about secrecy on the occasion 
when he executed his papers? A. Nothing of secrecy, no. 

Q. Did he tell you that he was going to hand the papers to Don¬ 
ovan? A. No. 

Q. You observe he said in his will that the papers were to be de¬ 
livered “bv his executors.” 

Mr. Easbv-Smith: Read it to him; be fair. 

By Mr. Gertman: 

Q. “The deeds are to be delivered to my beneficiaries after my 
decease by the executor of this will.” 

A. Yes, sir. 

Q. Did you know whether or not he intended that he would hand 
these papers to Donovan to deliver to these beneficiaries at that time, 
or was it his intention to keep the deeds in his possession? A. No; 
it was his intention that the executor would take and deliver the 
deeds. 

Q. After his death? A. Yes, sir. 

Q. He was to keep them in his possession as long as he lived? 
A. He did that by having them placed in the possession of Father 
O’Brien. 

Q. Mr. King, do you know why the words “Love and affection” 
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.were not inserted in the deeds instead of a money consideration? A. 
I do not know really that that is necessary. 

Q. Do you know whether any money consideration passed or 
not? A. No. 

Q. You understood there was not any money considera- 

199 tion, did vou not? A. In what wav? 

•/ * 

Q. Passing from any of these people to Mr. Mahoney? 

Mr. Easbv-Smith: I do not see how that is relevant. 

%z 

Mr. Gertman: Mr. Easby-Smith, have you those deeds? 

Mr. Easbv-Smith: Yes, sir. 

(Mr. Easby-Smith thereupon produced and handed to Mr. Gert¬ 
man several papers.) 

Mr. Gertman: You will admit that these are the deeds which we 
have been discussing? 

Mr. Easby-Smith: Yes, sir. 

Mr. Gertman: May it please the Court, at this place the plaintiff 
offers in evidence the four hereinafter described papers, not in any 
wise admitting their validity as deeds, but simply for the purpose 
of enabling him to attack them and in order to enlighten the court 
as to the subject matter of the controversy. The plaintiff expressly 
reserves the right to contend and prove the charge in his bill that 
the said papers are not, nor is either of them, operative and effective 
for the conveyance of any title to the respective properties described 
in the bill, they being the same papers set out in the bill, and under 
which the defendants claim. 

(Mr. Gertman thereupon read the several deeds referred to, 
marked “Exhibits 3, 4, 5 and 6.”) 

Mr. Gertman: Now, under the same reservation for the same pur¬ 
pose I offer the paper purporting to be the will of William L. Ma¬ 
honey. It might be stated that it is agreed by Counsel that this 
paper may be offered for the purpose stated, and that in the event 
any witness should die between this period and the time the hearing 
may come on the caveat to this will, the testimony of such deceased 
witness mav he used in the trial of the caveat. 

200 Mr. Easby-Smith: That is agreed, your Honor. 

(Mr. Gertman thereupon read the will referred to, marked 
“Exhibit 7.”) 

Cross-examination. 

By Mr. Easby-Smith: 

Q. Mr. King, you answered the question of Mr. Gertman that 
Mr. Mahoney adopted the suggestion which you made. Will you 
state whether or not those suggestions looked to the manner in which 
he should divide his property, to whom he should give it? A. Yes. 

Q. Did you suggest that he should give one piece of property to 
one person and another to another, or were these suggestions as to 
the form? A. Oh, no, only as to the form, and he designated the 
property for each. 

Q. Did you know any one of the persons named in his will? A. 
Excepting his son, John. 





JOHN L. MAHONEY. 117 

Q. You knew his son, John L. Mahoney? A. He was the only 
one that I knew of the family. 

Q. Did you know little Ruth Mahoney, his grandchild? A. No. 
Q. Did you know William J. Donovan? A. I did not. 

Q. Have you ever seen him? A. I have never seen him to my 
knowledge in my life. 

Q. He is sitting there just to my left. Did you ever see him 
before? A. I do not think I have. 

Q. Did you ever see Mrs. Brady before? A. No. sir. 

Q. You never saw any of these persons, and never knew 

201 any of them except John Mahoney, the son? A. That was 
all. 

Q..Y 011 were interrogated about this statement in the will: 

“To my son, John L. Mahoney, I leave the sum of $10, he having 
been provided for by the will of my deceased wife, and I gave him 
my business at the corner of K and 6th Streets, Southeast, some 
years ago.” 

Were you familiar with the business at the corner of K and 6th 
Street-, Southeast? A. It was a saloon. 

Q. It was a saloon business which William L. Mahoney had 
owned and conducted? A. Yes, he had conducted it some years 
previous. 

Q. After he turned it over to his son, do you know whether his 
son conducted it in his own name and behalf? A. That I do not. 
know. 

Q. Concerning the statement here that “lie having been provided 
for by the will of my deceased wife,” when you were interrogated 
about that you said that that should have been modified. Tell us 
what you mean by that, that that should have been modified? A. 
It should have been modified, with the name “McGrath,” or what¬ 
ever that name was, the estate of McGrath or the McGrath estate. 

Q. It should have been modified to the “McGrath estate”? A. 
Yes. 

Q. During the period of eight years that you knew Mr. Mahoney, 

about how frequently did you see him? A. Prior to the act of 

Congress doing away with the acknowledgment of vouchers- 

Q. (Interrupting.) Pension vouchers? A. Pension vouchers— 

I would see him everv three months. 

*/ 

Q. Every three months he would come to you to execute his pen¬ 
sion voucher? A. Yes. 

202 Q. About what time was the act of Congress passed which 
avoided the necessity of a quarterly acknowledgment? A. 

I will not be sure about that, but I think it was somewhere about 
1912—1911 or 1912. 

Q. How long were you a notary public? A. Twenty-three years. 
Q. During that time did you frequently make wills and deeds for 
parties? A. Oh, yes. 

Q. It was customary work for you, then? A. Occasionally, when 
a person wanted me to make a will for him, I would make it for 
him. 

Q. Or draw deeds? A. Or draw deeds. 
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Q. Examining this paper, will you state whether or not Mr. Wil¬ 
liam L. Mahoney signed that in your house on the day it bears date, 
in your presence (handing witness will)? A. Oh, yes, that is his 
signature. 

Qp l am asking you to state whether or not he signed that in your 
presence? A. Yes, he did sign that in my presence. 

Q. And in the presence of the other two witnesses? A. And in 
the presence of the other two witnesses. 

Q. M hat, if anything, did he say to you or to the witnesses as to 
that paper at the time? A. He did not say anything. I men¬ 
tioned to these two gentlemen who came in, Mr. Newmyer and 
Loftus, that they were there for the purpose—that he brought them 
there for the purpose of witnessing him sign his will. 

Q. W ho said that? A. I said that. 

Q. Was Mr. Mahoney present when you said that? A. He was. 

Q. What, if anything, did he say? A. He did not say anything, 
only acquiesced in it. 

203 Q. And they then all signed it there together? A. Mr. 

Mahoney signed it himself, then the other gentlemen all 
signed in rotation, and I signed it last, and they all did it in each 
other’s presence. 

Q. You say the loth of August, when these deeds are dated, Mr. 
Mahoney came in and you had these deeds ready, and you had a 
draft of a will ready, on the loth? A. Yes. 

Q. Do you recall whether or not he made any change in that 
draft so that you had to rewrite it? A. Yes, I had to rewrite it. 

Q. You had to rewrite it? A. I had to rewrite the will. 

Q. So that between the date of these deeds, the 15th of August, 
and the date of the execution of this will, the 18th of August, you 
made another will—that is, you rewrote the will? A. I rewrote 
the will. 

Q. Do you recall what changes were made between the draft that 
you submitted to him on the 15th of August and this final will 
which he executed? A. No, I do not, but I think there were some 
technical points which were stricken out. 

Q. In the deed to Rose M. Brady, on the first page in hand¬ 
writing I find added to the typewritten “in square 925.” Will you 
state whose handwriting that is? A. That is mine. 

Q. W hen was it put there? A. It was put there before the exe¬ 
cution of the deed. 

Q. Is that your signature, John H. King, as witness? A Oh 
yes. 

Q. W ill you state whether or not that is your signature and seal 
as a notary ? A. They are all my signatures. 

(The deed referred to was the deed to Rose M. Brady.) 

204 Q. I show you the deed to W illiam J. Donovan and cal! 

it ,, « i*i . , , on the first page the word 

same is stncken out and the word “aforesaid” is stricken out and 

the words No. 880, making it read “and in square No. 880,” No. 
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880 being in pen and ink. Will you state whose handwriting that 
is: A. Ihat is mine. 

niu you state y h , en y° u inserted that? A. At the same time 
tnat they were executed. 

Q. At the time they were executed? A. Yes, sir 
Q. No change since execution? A. None at all. 

7- * VlI .l you examine the signature, “John H. King,” as witness 

my signature tUre J ° hn H ' King ” and Seal 88 notar y ? A. That is 

before A you? Mr A. M S?Tir A ' Mah ° ney Sig " ed ackno "’ led S ed i* 

.imnlJ'il 16 t0 , k f wrence {• Mahoney I find no corrections. I 
up- a! k you to state as to that whether or not you signed as a 
witness and as a notary, and endorsed your seal to that deed’ A 
Tliey are all my signatures and Mr. Mahoney’s. 

1 w 'l l ^k you tl'e same thing as to the Ruth Mahoney deed 
Mr hl, ?'"VT signatures, your seal, and the signature of 

v “ 1 **» - “■*»• ■>»* ■* - *« ** 

■ 9 } " otice OP ‘ h .° page of this deed the insertion in pen and 
ink of the words “in square 880.” Will you state in whole hand 
.-, n - " r jt in g that is? A. That is mine, the same as the other. 

/U,J And done when? A. Done at that time. 

• a A, ut , how old a man was Mr. Mahonev, as far as you 
can judge, at the time he executed these deeds and the will? “ A 

I should judge that Mr. Mahoney was about 80, probably a little 
iiioro# 

Q. About how long had you known him? You said you had 
done business with him for about eight years prior to that. How 
long had you known him in the neighborhood? A. I first became 
acquainted with him in connection with the pension papers. 

CJ. bo you had known him only about eight years? A. I will 
say positively that. 

3' Referring to the time of the execution of the deeds and the 
will, what was the condition of his physical health as you observed 
it. A Mr. Mahoney was failing, as most old men are doing, but 
mentally he was the same as I had always known him. 8 

Q. You have answered that physically he was failing, but mentally 
he was as you] had always known him. Describe how he was 
mentally as you had always known him? A. That he seemed to 
know exactly what he wanted done. 

*tP pear at the t \ me l* e S av<3 y° u instructions for the will 
and deeds to have any trouble in recalling what property he had 
and what relatives he had? A. None at all. J * 

Q. Did you ever at any time see him do anything or hear him 
say am thing which raised any suspicion in your mind that he was 
not capable of executing a valad deed or contract? A. No I cannot 
say I did. 7 

206 Q. What is your opinion as to whether or not, at the time 
he executed the deeds and the will, he was capable of execut- 
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ing a valid deed or contract? A. That he was capable of so doing; 
otherwise 1 would have declined to have executed the papers. 

Q. Did you see any person or persons besides Mr. Mahoney dur¬ 
ing the time that you were preparing these deeds and will subject 
to his instructions? A. No. 

Q. Did you ever mention the subject to anybody prior to the exe¬ 
cution and witnessing of the will? A. Did 1 mention it? 

Q. Yes, did you? A. Oh, no, that was not my habit of doing 
business. 

Q. Mr. King, excuse me, but we do not want your habit; we want 
what you did on this occasion. Do you recall any person or persons 
to whom you spoke or who spoke to you about it? A. No. 

Q. This memorandum that he left with you I understand was a 
typewritten list of his properties on Mr. Schrivener’s letterhead and 
also a list of the names of these persons? A. Yes. 

Q. And you returned these papers to him? A. Those papers and 
everything in connection with them. 

Q. Do you recall whether or not this list of persons to whom he 
was going to give his real estate and personal property was not only 
a list of names, but contained what they were to get. Do you recall 
that? A. The separate piece of paper designated the property as he 
wanted to dispose of it. 

Q. And that was in his handwriting, was it? A. No, I could not 
say anything about that, whether it was in his handwriting or 
not. 

207 Before you suggested to him that he dispose of his real 
estate by deeds and his personal property by will, before you 
made that suggestion, had he told you the persons to whom he 
wanted them to go? A. Yes. 

Q. In preparing the deeds and the will was there any departure 
from that original instruction or intention on his part as to whom 
the property should go? A. What is that? 

Q. As I understand it, he told you first the persons to whom he 
wanted his property to go? A. Yes. 

Q. And you suggested that he dispose of the real estate by deeds. 
A. By deeds. 

Q. Now, I sav, were the deeds made and the will made in accord¬ 
ance with his original intention as expressed to you? A. Yes. 

Q. Do you know, whether or not Mr. Mahoney actually signed 
these deeds on the 15th of August and acknowledged them on the 
18th, or signed and acknowledged them on the same day? A. I 
think it was a couple of days before. 

Q. That is, signed them a couple of days before? A. I want to 
recall that, because the deeds themselves show they were executed on 
the 18th. 

Q. They were acknowledged on the 18th, and bear date on the 
loth. A. They had been written out on the loth; he had read the 
deeds over, but they were not acknowledged until the 18th. 

Q. You say that when Mr. Mahoney went out he was out twenty 
minutes or half an hour, and came back, when he went out to get 
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witnesses. Do you recall whether the witnesses came in with Mr. 

208 Phoney, or whether lie came in and they came in later? 

A. 1 hey came in with him. 

n ai S> They came in from the streeet with him? A. Yes sir 

U- Mr. King, where were the deeds and the will executed?’ a' 
At my house, 1016 1 Street, Southeast e^ecutea. A. 

Q. At your house, 1016 1 Street? A. Yes, sir. 

y. i ou were about to tell us on your direct examination that Mr 

Mahoney took these deeds and the will in a large sealed envelope 

A k sir them a " ay ’ “ nd 801116 time later he came back to you? 

Q. When he came back to you, what did he say to you? A He 
said to me that he had gone to see Father O’Brian, and he would 

effect. CCePt the Pap6rS Unle8S he received a letter from me to that 

i) Hi io* 16n wbat ’ anything, did you do? A. I wrote the letter 
Probably you have it here in evidence. 

Q. You wrote a letter? A. Yes. 

Q. What did you do with it? A. Gave it to Mr. Mahoney 

it? Q 'A No P °f have not 6 '‘° knowled « e of ^hat he did with 

l *?' 1 "'ll ask you whether or not you recall the contents of the 
letter, and to refresh your recollection I will read it to you as set 
forth in the bill. This letter is dated December 15, 1913^ Washing 

addre f sed to Rever end Father James E. O’Brian rector 
of St. Peters Catholic Church, 2nd Street, Southeast. 

209 full?' Easby ' Smith tlier eupon read the letter referred to in 
Q. By Mr. Easby-Smith: 

Q. Do you remember writing that letter for him? A. Oh ves 1 
am responsible for that. * y ’ 1 

Q. Did he sign that letter in your presence? A. He certainly did 
n ,j J°, u P ut your seal and signature on it? A. Yes, sir ' 
Q. And delivered the letter to him? A. Does it not appear on it? 
Q. And you have never seen the letter since? A. I have not. 

I ,, 1 , yo “ P lease sb>te> as nearly as you remember, just exactly 
ft hat Mr. Mahoney said to you on that occasion, when he came to 

Father •R e " l >Cr T < l sald ‘l*® 1 he wanted to P la «* these papers with 
Father 0 Brian. I ell us what reason he gave for that or anvthina 

he stated to you. A. The reason he gave was this, that he had gone 

to Father 0 Brian and he declined to receive the papers unless he 

received a letter from me requesting him to do so. 

Q, Did lie state to you on that occasion why he wanted to dennoi* 
them with Father O’Brian ? A. He told me for safe keeping ? 

Fa?w V D’RiT State whether ° r n ? 1 in this 'otter of instructions to 

e F it?°A n Wh y atis e t X h P a[r d ^ Mahon< * 88,16(1 you * 

Q. Tell me whether or not, in writing this letter to Father O’Brian 
16—2919a 
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giving instructions about it. you put in what Mr. Mahoney 

210 asked you to put in? A. It was my suggestion. He asked 
me to write the letter, and I wrote it for him and he signed it. 

Q. Did you read it over to him before he signed it, or did lie read 
it? A. 1 read it over to him and he read it himself. 

Q. This expression in this letter to Father O’Brian to deliver these 
to the persons after my death—did Mr. Mahoney ask you to put 
that in the letter? A. No, I put that in. 

Q. You put that in? A. Yes, I made the whole composition and 
he agreed to it. 

Q. And he signed it? A. He signed it. 

Q. Did he read it, or did you read it to him, if you remember? 
A. I read it, and he read it 

Mr. Easby-Smith: I think that is all. 

Mr. Gertman: I have no further questions. 

211 John H. King, a witness having been previously sworn, 
was recalled for further examination and testified as"follows: 

By Mr. Gertman: 

Q. Mr. King, you testified on day before yesterday that you sug¬ 
gested to Mr. Mahoney that he draw and execute deeds for his real 
estate instead of disposing of his real estate by will. When you 
made that suggestion to Mr. Mahoney, did you have in mind that 
the title to the property should pass out of him at the time of the 
execution of the deed? 

Mr. Easby-Smith: I object to that. I cannot see how the inten¬ 
tion of this witness could affect the possible validity of the transac¬ 
tion? 

The Court: I do not think that would be competent, for his under-, 
standing of the law would not affect the question. I think it was 
clear his understanding was to offer a will and dispose of the prop¬ 
erty after his death. That seems to be his idea, but it does not affect 
the question. 

Mr. Gertman: Does your Honor also conceive from the testimony 
that that was what Mr. Mahoney understood? 

The Court: That is another question. 

By Mr. Gertman :• 

Q. From what you said to Mr. Mahoney at the time, did he under¬ 
stand from anything that you said that the title to the property 
would pass out of him after the execution of those deeds? 

Mr. Easby-Smith: Same objection, if your Honor please. 

The Court: I do not think you can ask him that. You may ask 
him anything he said about it. 

Mr. Easby-Smith: If your Honor please, we have already in evi¬ 
dence three documents, the deeds themselves, the will that the tes¬ 
tator signed, stating specifically what was to be done and the 

212 letter delivered to Father O'Brian. 

The Court: I have held with you on that. 
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Mr. Gertman: In each of these cases will your Honor allow me 
an exception? 

The Court; \es. I have said you can show anything that was 
said 1 ou cannot state what was in the mind of the other party. 
1 did not rule on the question on the ground that his intention was 
immaterial but on the ground that the witness cannot be allowed 
to state what was in the mind of the other party. 

Q. What did you say to Mr. Mahoney on the occasion that you 
adv.sed him to draw deeds? A. I told him that it would save «m- 

" Tltln g of the will to designate each part of the property 
to the parties, and the most simple way of doing it. 

erty D ° lng What? A ' By makin R the deed transferring his prop- 

Q. Transferring his property immediately, or after his death? 

The Court: You are getting at what the court has excluded, you 
are askmg for his understanding. What Mr. Mahoney said is all 
that he can state. ^ ou are getting him to draw an inference. You 
ha;e not a right to ask him a leading question. He may state all 
that was said between them about the making of the deed.' if he has 

not already stated it. Have you already stated all that was said 
between you about it? 

^ itness: I think T have, your Honor. 

The Court: I think that is as far as you can go. 

By Mr. Gertman: 

i , Y< 2? *? ave stated that the letter that was written on December 
18th that? 1 ° Bnen WaS y ° Ur com P° sition - 1 believe you stated 

213 ' *t, T i h ? t Wit T as , : Yes - I that the other day. 1 wrote 
the letter entirely myself. 

Q. AA lien you wrote that letter did you have in mind that from 
what you stated in your letter, that the deeds and the will therein 

Mr Mai ioney ?'' ' ^ P aCe< * beyond the control and dominion of 

mu Easby-Smith: I make the same objection. 

The Court: That is excluded and an exception noted. 

, Y ?" ha '. e st ^ e<l in y° ur testimony that the deeds were executed 

before the will. You observe that the deeds and the will bear the 
Kime date of execution. Do you desire to correct your testimony. 
A. Yes. I would like to correct that by stating that I had a mis¬ 
conception in regard to the execution of the deeds on account of the 

J’y "j re , mfl de out two or three days prior to the execution 
of the deed and also of the signing of the will. 

edged 6 later? * out earlier, but naturally acknowl- 

The Witness: Might have been probably half an hour previous, 
while he retired and brought in his witnesses. The deeds were 
executed prior to his retiring from my house and looking for the 
two witnesses to sign. 
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The Court: I do not understand now. What is the date of the 
deeds? 

Mr. Easby-Smith: Dated the 15th of August and the acknowledg¬ 
ment is dated the 18th, and the will is dated the 18th of August. 

The Court: That is the way I understand it, and they were actu¬ 
ally written out and a date put in on the loth? 

Witness: Yes, sir. 

The Court : But they were not finished until the 18th? 

The Witness: The 18th. 

Mr. Easby-Smith: As I understand, he acknowledged the deed 
and then went out and got the witnesses and came in and 

214 signed the will? 

The Witness: Yes; about half an hour later. Tie retired 
and then went out for witnesses. 

The Court: These deeds were executed l>efore the execution of 
the will, as I understand it. 

Mr. Easby-Smith: That is my understanding of it, your Honor. 

Mr. Gertman: May it please your Honor, in relation to the ques¬ 
tion I have just asked, I want to read one authority. 

The Court: I do not want to hear anything about that. There 
is no question about the law, that you cannot ask a man what an¬ 
other man had in his mind about a matter. He is not the party, 
he only acted as scrivener for this party. T do not want to take 
anv time for this proposition. 

The Witness: There is one answer I think T made the other day, 
relative to the disposing of the property by deed without a money 
consideration. I think T answered no to that question, but I know 
that I had transacted deeds some years previous to the parties, for 
love and affection, without any money consideration. 

Cross-examination. 

By Mr. Easby-Smith: 

Q„ When you and Mr. Mahoney were discussing the making of 
these deeds and wills and when you were preparing these deeds, do 
you recall whether there was any vacant lot mentioned by Mr. 
Mahoney which was not included in any of these deeds? A. I think 
that there was some question in regard to a lot, but from the deeds 
it was impossible to separate it. 

Q. That is, impossible for you to do so? A. Impossible for me 
to do so. 

Q. Do you recall where that lot was? A. No; I do not. 

215 Mr. Easby-Smith: The reason I asked the question was 
because the same question was raised in Mr. Gertman’s Dill, 

that there was some vacant lot that was not disposed of by either 
the deeds or the will. He now states that he will waive that and 
amend his bill accordingly so as to withdraw that allegation. 

The Court: Very well. 

Witness excused. 
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^ i £ a ^ e !i O’Brien, produced as a witness on be- 

naif of the plaintiff, having been first duly sworn, was exam¬ 
ined and testified as follows: 

By Mr. Gertman: 

Q. Father, you are the pastor of St. Peter’s Church. A. Yes. 

fej. Did you know William L. Mahoney in his lifetime? A Yes 
sir. ’ 

Q. For how many years had you known him? A. T have been 
there twenty-seven years. I suppose possibly I came in contact with 
him once or twice a year at least during that time. 

Q. Did he ever hand you a package? A. He did. 

Q Where were you when he handed it to you? A. The man 
has been infirm for the last three or four years, more or less, and 
it was impossible for him to comply with his obligation to the church 
most of the time, and I suppose I went dow n there four times a year 
during the last three years anyhow. 

Q. Do you know when it was that he handed you a package? A. 

I have got the letter which he wrote and sent to me afterwards’ 
which will indicate by the post-mark. 

Q. Did he hand you a package on any occasion when you w r ent 
to his house? A. That paper there will indicate the time he handed 
me the papers. I suppose it was about two or three w r eeks after¬ 
wards I received that latter. 

Q. You received this letter through the mail two or three weeks 
after he handed you a package? A. Yes, that is correct. 

Q. He lived on L Street, Southeast? A. Yes. 

217 Q. No. 511 L Street, Southeast? A. Yes. 

Q. You were down there administering the sacrament? 

A. Yes. 

Q. And he handed you this package? A. He handed me this 
package. 

Q, Did you know* what it contained at that time? A. He told 
me that they w’ere valuable papers, that he had no secure place 
there to keep them, and I had a safe place, and he would entrust 
them to my care for safe preservation. 

Q. Later on you received this communication through the mail? 
A. Yes. 

(Mr. Gertman thereupon read the letter referred to, marked “Ex¬ 
hibit 10,” as follows:) 

“Washington, D. C., December 15th, 1913. 

To Rev. Father James M. O’Brien, Pastor of St. Peter’s Catholic 

Church, Second Street S. E., Washington, D. C. 

My Dear Father: Having made my will relative to my personal 
property, and disposed of my real estate by deeds, all of which are 
enclosed in a sealed package and desirous to place them in safe 
custody having no secure place in my abode, I would most respect¬ 
fully request to place said package in your care, and at my demise, 
you are hereby authorized to open said package, and kindly deliver 
the enclosed envelopes to the persons to whom they are addressed. 
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Including a devise to St. Peter’s Church, for masses for the repose of 
my soul of $200.00. 

In order, that there may be no question as to your authority to 
open the above mentioned package and distribute its contents, I 
have subscribed my name to this letter before a Notary Public 
this fifteenth day of December, A. P., 1913. 

WILLIAM L. MAHONEY. 

Subscribed to before me bv the above named William L. Ma- 
honev legator, this fifteenth dav of December, A. D. 1913. 

[seal.] JOHN H. KING, 

Notary Public, D. C. 

218 By Mr. Gertman : 

Q. Did you ever see Mr. Mahoney after you received that letter? 
A. Oh, yes. I went down to give him the sacrament. I suppose 
the last time I saw Mr. Mahoney. It appears that he went over to 
his son’s for the summer, or better accommodations there, and about 
three weeks after he left there he died. I had been down there a 
short time before he left there. 

Q. What did you do with these papers after you learned of Mr. 
Mahoney’s death? A. I inquired of a neighbor across the street, a 
friend of the family, where the executor was located, and they sent 
for him, and he came up and I gave him the papers. 

Q. Did you open this sealed package then? A. As soon as I 
opened that letter I opened them, as soon as the man was dead. 

Q. You did not open the sealed package before the man’s death? 
A. No. I did not do anything of that kind. 

Q. But you opened that letter when you received it, and you 
think about six weeks or so intervened between the time he handed 
you the package and the time you received the letter? A. I hardly 
think it was six weeks—probably about three weeks. That is the 
impression in my mind. I could not give you the exact date. 

Q. Did you give Mr. Mahoney any receipt for the package? A. 
No. 

Q. Father O’Brien, what were Mr. Mahoney’s relations to the 
church? Was he charitable towards the church or otherwise? 

219 A. That is relative, Mr. Mahoney, in my judgment, was 
a man more or less who had acquired some little property by 

hard knocks, and he clung to it to the last. I think he paid about 
six or seven dollars a vear to the church. That is all I ever got 
from Mr. Mahoney as far as supporting the church was concerned. 

Cross-examination. 

By Mr. Easby-Smith: 

Q. Father, I understand you to say you have been pastor there 
for twenty-seven years, and that you have known Mr. Mahoney most 
of that time? A. Yes, that is correct. 

Q. And for the last three or four years of his life he was infirm, 
and instead of coming to church, you went three or four times a 
year to administer the sacrament to him? A. Yes. 





JOHN L. MAHONEY. 127 

Q. Do you recall that it was a severe cough that he suffered with 
mostly? A. I believe the doctors called it a bronchial trouble. 

Q. And he coughed so that he could not remain in church. That 
is true, is it not? A. I would not be positive about that, because I 
do not think he ever complained to me at all. But he had not the 
strength, and so forth, to walk that distance backwards and for¬ 
wards. 

Q. When he first delivered the package to you I understand it 
was at his house that he turned it over to you? A. At his house, 
yes. 

Q. Will you tell us, as clearly as you can remember, what he said 
to you on that occasion, what he wanted you to do? A. In regard 
to Mr. Mahoney, he has always sent for me to go down there, and 
the consequence is my interview would last about ten or fifteen 
minutes at most, and it was more as to the spiritual matters that I 
spoke to him about, but I never spoke to him, properly speaking, 
about temporal affairs. 

Q. When he gave you this package of papers, what did he 
220 tell you he wanted you to do? A. He told me I should take 
care of those and see that, if anything should happen to 
him, as he would direct, to deliver them to their hands. 

Q. To deliver them into their hands? A. Yes. 

Q. Did he say into whose hands? A. They are mentioned there 
in that letter. 

Q. Taking the time prior to Mr. Mahoney’s illness, before he be¬ 
came infirm, was he a man of good mental caliber? A. Whenever 
I went to see him or came in contact with him I am sure his mind 
was all right. 

Q. After he became infirm and you began to make these three 
or four visits a year to him, up to the last visit, three weeks before 
his death, did you observe any mental difficulty? A. I did not. 
So far as the man spoke at the time I saw no trouble at all. 

Q. Did you have reason to suspect that his mind was becoming 
impaired? A. I had no reason to think it at all, because my time 
was limited to spiritual matters, to ten or fifteen minutes. He al¬ 
ways kept his mind together during that time, anyhow. 

Q. You never observed anything to cause you to think that his 
mind was impaired? A. No, I never did. 

Mr. Easby-Smith: That is all. 

Mr. Gertman: That is all. 




Exhibit # 1. 

John Scrivener, 
Real Estate Broker, 
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222 

1914. 


Exhibit #2. 

Taxes Year Ending June 30. 

Tax $1.50 per $100 Assessed Value. 
District of Columbia. 


1914. 


Wm. L. Mahoney. 
Transferred to - 


Folio 9-44. 


To the District of Columbia, Dr. 


Lot. 

Value of 
land. 

Value of 
improve¬ 
ments. 

Total 

assessed 

value. 

Of 4 

8320 

$500 


"4 

320 



s 12 

265 

200 


"13 

314 

1000 


"14 

261 

900 


"15 

522 

1400 


Of 2 

252 

1000 


s 4 

88 

800 


"5 

97 



"6 

254 



Of 8 

788 

800 

10081 






Square. 


N853, 


880 


925 


To all of tax 


Amount of 
taxes. 


151 22 


$151 22 


To penalty of per cent. -. 

Advertising -. 

Received payment May 29, 1914. 

BEN. L. PRINCE, 

Made by M. T. C< " r ’ R G 

Compared by S. & B. 

Countersigned N. Tweedale, May 29, 1914, Auditor, D, C. 

223 Exhibit #3. 


This deed, made this fifteenth day of August in the year one 
thousand nine hundred and thirteen, by and between William L. 
Mahoney of the City of Washington, in the District of Columbia 
party of the first part, and Lawrence A. Mahonev of the same city 
and place party of the second part: * J 

Witnesseth, That in consideration of Ten ($10) Dollars the 

17—2919a 
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party of the first part doth grant unto the party of the second part, 
in fee simple, all that piece or parcel of land in the City of Wash¬ 
ington, District of Columbia, described as follows, to wit: 

Premises, Nos. 501 and 503 located on L Street, S. E., in Square 
eight hundred and fifty-three (853) with the land appertaining to 
each and premises No. 1106 located on Fifth Street, S. E., in the 
same Square aforesaid with the land appertaining thereto, together 
with the improvements, rights, privileges and appurtenances to the 
same belonging. 

And the said party of the first part covenants that he will warrant 
especially the property hereby conveyed: to the party of the second 
part his heirs and assigns forever, and that he will execute such 
further assurances of said land as may be requisite. 

Witness my hand and seal the day and year hereinbefore writ¬ 
ten. 

WILLIAM L. MAHONEY, [seal.] 

In presence of 

JOHN H. KING. 

District of Columbia, To Wit: 

I, John H. King, a Notary Public, in and for the District 
224 of Columbia, do hereby certify, that William L. Mahoney of 
Washington City in the District of Columbia party to a cer¬ 
tain Deed bearing date on the 15th day of August, 1913, and hereto 
annexed, personally appeared before me in said District, the said 
William L. Mahoney, being personally well known to me as the 
person who executed the said Deed, and acknowledged the same 
to be his act and deed. 

Given under my hand and seal this 18th day of August, 1913. 

JOHN H. KING, [seal.] 

[Seal John H. King, Notary Public, District of Columbia.] 

Endorsed as follows: Deed William L. Mahoney to Lawrence A. 
Mahoney. Received for record on the 22 day of March, A. D., 1915, 
at 11-44 o’clock a. m. and recorded in Liber No. 3771 at folio 427 
one of the Land Records for the District of Columbia and examined 
by R. W. Dutton, Dept. Recorder. Office Recorder of Deeds. Re¬ 
ceived for Record Mar. 22nd, 11-44 A. M., 1915. 


225 Exhibit #4. 

This deed, Made this Fifteenth day of August in the year one 
thousand nine hundred and thirteen, by and between William L. 
Mahoney of the City of Washington in the District of Columbia 
party of the first part, and William J. Donovan of the same city 
and "place party of the second part: 

Witnesseth, That in consideration of Ten ($10) Dollars, the party 
of the first part doth grant unto the party of the second part, in 
fee simple, all that piece or parcel of land in the City of Washing¬ 
ton, District of Columbia, described as follows, to wit: 
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Premises, Nos. 505 and 507 located on L Street, S. E. in Square 
eight hundred and fifty-three (853) with the land appertaining to 
each, and premises No. 602 located on K Street, S. E., with the 
land appertaining thereto and in the Square 880, together with the 
improvements, rights, privileges, and appurtenances to the same 
belonging. 

And the said party of the first part covenant- that he will warrant 
especially the property hereby conveyed: to the party of the second 
part his heirs and assigns forever, and that he will execute such 
further assurances of said land as may be requisite. 

Witness my hand and seal the dav and vear hereinbefore written. 

WILLIAM L. MAHONEY, [seal.] 

In presence of— 

JOHN H. KING. 

District of Columbia, To wit: 

I, John H. King, a Notary Public in and for the District 

226 of Columbia. Do hereby certify, that William L. Mahoney 
of Washington City in the District of Columbia party to a 

certain Deed hearing date on the 15th day of August, 1913, and 
hereto annexed, personally appeared before me in the said District 
the said William L. Mahoney, being personally well known to me 
as the person who executed the said Deed, and acknowledged the 
same to be his act and deed. 

Given under my hand and seal this 18th day of August, 1913. 
[Seal John H. King, Notary Public, District of Columbia.] 

JOHN H. KING, [seal.] 

Endorsed: Deed. William L. Mahoney to William J. Donovan. 
Received for record on the 22 day of March, A. D., 1915, at 2.14 
o’clock P. M. and recorded in Liber 3771 at folio 482 one of the 
Land Records of the District of Columbia, and examined by. R. L. 
Dutton, Dept. Recorder of Deeds. Office of Recorder received for 
record, Mar. 22, 2-14 P. M., 1915. 

227 Exhibit #5. 

The Deed Made this Fifteenth day of August in the year one 
thousand nine hundred and thirteen, by and between William L. 
Mahoney of the City of Washington in the District of Columbia, 
party of the first part, and Rosa M. Brady of the same city and 
place, party of the second part: 

Witnesseth, That in consideration of Ten ($10) Dollars, the 
party of the first part doth grant unto the party of the second part, 
in fee simple, all that piece or parcel of land in the City of Washing¬ 
ton, District of Columbia, described as follows, to-wit: 

Premises No. 511 located on L Street, S. E., and land appertaining 
thereto including the vacant lot between premises Nos. 507 and 511 
on said L Street, S. E., together with premises No. 406 located on 
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Eighth Street, S. E., and land thereunto belonging in Square 925, 
together with the improvements rights, privileges, and appurtenances 
to the same belonging. And the said party of the first part covenant- 
that he will warrant especially the propertv hereby conveyed: to the 
party of the second part her heirs and assigns forever. And that he 
will execute such further assurances of said land as may be requisite. 

Witness my hand and seal the day and year hereinbefore written. 

WILLIAM L. MAHONEY, [seal.] 

JOHN H. KING. 

District of Columbia, To wit: 

I, John H. King, a Notary Public in and for the District of Co¬ 
lumbia, do herebv certify, that William L. Mahoney of Wash- 
228 ington City in the District of Columbia party to a certain 
Deed bearing date on the loth day of August, 1913, and 
hereto annexed, personally appeared before me in said District, the 
said William L. Mahoney being personally well known to me 
as the person who executed the said Deed, and acknowledged the 
same to be his act and deed. 

Given under my hand and seal this 18th day of August, 1913. 

[Seal John H. King, Notary Public, District of Columbia.] 

JOHN H. KING, [seal.] 

Endorsed as follows: William L. Mahoney to Rosa M. Brady. 
Received for record on the 22 day of March, A. D., 1915, at 11-45 
o’clock a. m., and recorded in Liber No. 3771 at folio 428 one of the 
Land Records for the District of Columbia and examined by R. W. 
Dutton, Recorder of Deeds. Office of Recorder of Deeds, D. C., 
Received for Record, March 22 11.45, 1915. 


229 Exhibit #6. 

This Deed Made this fifteenth day of August in the year one 
thousand nine hundred and thirteen, by and between William L. 
Mahoney of the City of Washington in the District of Columbia, 
party of the first part, and Ruth Mahoney of the same city and place, 
party of the second part: 

Witnesseth, That in consideration of Ten ($10) Dollars, the 
party of the first part doth grant unto the party of the second part, 
in fee simple, all that piece or parcel of land in the City of Wash¬ 
ington. District of Columbia, described as follows, to wit: 

Premises No. 616 located on K Street, S. E., and land appertain¬ 
ing 1 hereto, in Square 880, together with the improvements, rights, 
privileges, and appurtenances to the same belonging. 

And the said party of the first covenant- that he will warrant 
especially the property hereby conveyed: to the party of the second 
part her heirs and assigns forever. And that he will execute such 
further assurances of said land as may be requisite. 
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Witness my hand and seal the day and year hereinbefore written. 

WILLIAM L. MAHONEY, [seal.] 

In presence of— 

JNO. H. KING. 

District of Columbia, To wit: 

I, John H. King, a Notary Public in and for the District of Colum¬ 
bia, do hereby certify, that William L. Mahoney of Washington 
City in the District of Columbia, party to a certain deed bearing 
date on the 15th day of August, 1913, and hereto annexed, 
230 personally appeared before me in said District, the said Wil¬ 
liam L. Mahoney being personally well known to me as the 
person who executed the said deed, and acknowledged the same to 
be his act and deed. 

Given under my hand and seal this 18th day of August, 1913. 
[Seal John H. King, Notary Public, District of Columbia.] 

JOHN H. KING, [seal.] 


231 Exhibit 7. 

Copy. 

Last Will and Testament of William L. Mahiney. 

In the Name of God, Amen: 

I, William L. Mahoney of Washington City in the District of 
Columbia, and Widower, being of sound and disposing mind, mem¬ 
ory and understanding, do hereby make and publish this as and for 
my last will and testament, hereby revoking and making null and 
void all former will or wills hv me heretofore made, ratifying and 
confirming this and none other to he my last will and testament: 

First. My will is, that all my just debts and funeral expenses, and 
the expense incident to the probating — this will, shall be paid out 
of my personal estate as soon after my decease, as shall be found 
convenient and practicable. 

Second. I Give, Devise and Bequeath to St. Peter’s Roman Cath¬ 
olic Church the sum of Two Hundred ($200) dollars, for Masses 
for the repose of my soul; and to the Mt. Olivet Cemetery I give the 
sum of One Hundred and fifty ($150) dollars, for the future care 
of my grave and that of my deceased wife. 

Third. I Give, Devise and Bequeath to my grand daughter Ruth 
Mahoney the sum of five hundred ($500) dollars; and to my de¬ 
ceased wife’s niece Katie Donovan a like sum of five hundred ($500) 
dollars; and to my son John L. Mahoney I leave the sum of ten 
($10) dollars, he haying been provided for by the will of my de¬ 
ceased wife, and I gave him my business at the corner of K and 6th 
Streets, S. E., some years ago. 

Fourth. I Give, Devise and Bequeath all the residue of my per- 
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sonal estate after all the aforementioned devisements have been ad¬ 
justed, to Lawrence A. Mahoney, Rosa M. Rrady, Katie M. Frazier, 
John Mahoney, William Mahone^y and William J. Donovan, to be 
equally divided between them, share and share alike. 

232 Fifth. My real estate, I have disposed of by deeds in fee 
simple, to Lawrence A. Mahoney, William J. Donovan, Rosa 

M. Bradv and Ruth Mahonev, and said deeds are to be delivered to 
mv beneficiaries after my decease by the executor of this will. 

And Lastly. I do hereby nominate Mr. William J. Donovan of 
AVashington Citv in the District of Columbia, to be the executor of 
this my last will and testament. 

In testimony whereof, T have hereunto set my hand and seal this 
Eighteenth dav of August, A. D. 1913. 

(Signed) WILLIAM L. MAHONEY, [seal.] 

Signed, sealed, published, and declared by the above-named tes¬ 
tator, as and for his last will and testament, in the presence of us 
who at his reauest, in his presence, and in the presence of each other, 
have hereunto subscribed our names as witness-. 

EDWIN H. NEWMEYER, Jr., 

Resides at 1413 Delafield Plate N. W., Washington, D. C. 

FRED C. LOFTUS, 

Resides at 1404 6th St. N. W. t Washington, D. C. 
JOHN H. KINCx, 

Resides at 1016 Eye St. S. E., Washington, D. C. 

233 Exhibit #8. Exhibit #8 is a fire-insurance policy issued 
by the Northwestern National Insurance Company to William 

L. Mahonev for three years from June 22, 1913, to June 22, 1916, 
insuring him in the sum of $1,000 against loss or damage by fire 
on propertv being a three storv brick building used as a store and 
dwelling at 406 8th Street. Southeast, Washington, D. C. 

234 Exhibit #9. Exhibit #9 is a fire-insurance policy issued 
by the Northwestern National Insurance Company to William 

L. Mahonev insuring him for three years from December 18, 1913, 
to December 18, 1916, in the sum of $5,000 against loss or damage 
by fire on the following described property, said $5,000 of insurance 
being distributed among said properties as follows: $4,000 on four 
dwellings (being $1,000 on each) Nos. 501, 503, 505 and 507 L 

Street, Southeast. Washington, D. C. 

$500 on dwelling 511 L Street. Southeast, Washington. D. C. 
$500. on dwelling #1106 5th Street, Southeast, Washington, 

D C 

235 Exhibit 10. This exhibit is the letter of December 15,1913, 
from Wm. L. Mahoney to Rev. J. M. O’Brien, set out in the 

bill, and also in the testimony. 

The envelope in which same was mailed is addressed in type¬ 
writing- “Rev. Father James M. O’Brien, Pastor of St. Peter’s 
Church, Second Street, S. E. Washington, D. C.” and is postmarked: 
“Terminal Station, Washington, D. C., Dec. 17, 7 P. M., 1913 . 
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236 Exhibit #11. 

Harry T. Suit & Bros., 
Practical Plumbers and Gas-fitters. 
Plumbing and Heating. 

616 Penna. Avenue Southeast. 
’Phone Lincoln 296. 


Estimates Furnished. Jobbing Promptly Attended to. 


Washington, D. C.. June 15. 1915. 


Mav 26, 1913. 505 

July 9, 1913. 507 

Julv 26, 1913. 602 

Dec. 30, 1913.1106 

Jan. 10, 1914. 616 

Aug. 5, 1914. 602 

Aug. 5, 1914. 503 

Aug. 22,1914. 507 

Aug. 29, 1914. 505 

Sept. 24, 1914. 511 

Oct. 1, 1914..,. 511 

Oct. 7, 1914. 602 

Oct, 6, 1914. 507 

Oct. 6, 1914. 511 

Oct. 31, 1914. 505 

Feb. 12, 1915. 616 


Total 


L St., S. E. 

... $1.50 

L St., S. E. 

... 7.50 

K St., S. E. 

.... 3.50 

5th St., S. E. 

... 2.50 

IC St., S. E. 

... 4.50 

Iv St,, S. E. 

... 1.00 

L St., S. E. 

... 1.50 

L St., S. E. 

.... 2.00 

L St-., S. E. 

... 3.00 

L St., S. E. 

... 1.25 

L St., S. E. 

.50 

K St., S. E. 

... 5.00 

L St., S. E. 

... 4.75 

L St., S. E. 

... 1.75 

L St., S. E. 

... 7.50 

K St., S. E. 

... 8.00 


...$55.75 


237 Exhibits 11a to Hi, Inclusive. 

Exhibit 11a. Deed from Helen Victoria McAleer and husband, to 
William L. Mahoney, dated April 14, 1903, and recorded April 16, 
1903, conveying Lots numbered 4, 5 and 6 of the subdivision made 
by W. W. Danenhower of Part of Square 880. 

Exhibit 116. Deed from William L. Mahoney to John L. Ma¬ 
honey dated March 30, 1898, recorded April 8, 1898,. conveying 
Part of Lot 3, in Square North of Square 853, “said part of lot 
being all the rear or East part of Lots 10 and 11, according to 
W. L. Mahoney’s subdivision recorded in the office of the Surveyor, 
D. C., Book 22, folio 116, the interest hereby conveyed being an 
one-half undivided interest in said parts of lots.” 

The habendum and tenendum clause is “To Have and to Hold 
the said land, premises and appurtenances unto and the only use 
of the parties, their heirs and assigns forever as tenants in common 
and not joint tenants.” 

Exhibits 11c. Deed from James E. Padgett and Walter H. Smith, 
court trustees, to William L. Mahoney, dated October 5, 1893, re¬ 
corded October 21, 1893, conveying part of Lot 3, in Square North 
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of Square 853, “beginning for the same at a point 33 feet, 2 inches 
£ast from the Northwest corner ot said lot and square and running 
thence South 79 feet, thence West 33 feet, 2 inches, thence North 
75 feet and thence 33 feet, 2 inches to the point of beginning.” 

Exhibit lid. Deed from James F. Keenan to William L. Ma¬ 
honey, dated September 24, 1892, recorded October 4, 1892, con- 
ve ymg part of Lot numbered 4, in Square North of Square 
238 853, ‘ beginning for the same at the Northwest corner of said 

lot and running thence East along L street 22 feet 1 1/3 
inches, thence South 144 feet, 11 inches, thence West 22 feet 1 1/3 

inches, and thence North 144 feet, 11 inches, to the point of begin¬ 
ning.” 

Exhibit lie. Deed from James Little, court trustee, to William L 
Mahoney, dated December 29, 1869, recorded December 30 1869* 
conveying part of Lot 3, in Square North of Square 853, being 
described as follows: “beginning for the same at the Northwestern 
corner of said lot and thence running West along the line of South 
L Street^ 33 loet and 1 inches, thence South 144 feet, 11 inches, 
thence East 33 feet and two inches, and thence North to the said 
street and the place of beginning.” 

Exhibit 11/. Deed from Walter J. Johnston, court trustee, to Wil- 

June 26, 1897, recorded June 28, 1897, 
conveying Part of original Lot numbered 4, in Square North of 
Square 853, “beginning for the same at a point on the line of L 
Street distant 22 feet, 1 1/3 inches East from the Northwest corner 
of said lot and running thence East 22 feet, 1 1/3 inches, thence 
South 144 feet, 11 inches, thence West 22 feet, 1 1/3 inches and 
thence North 144 feet, 11 inches, to the point of beginning.” 

Exhibit 11 g. Deed from Mary A. McGrath and husband^ to Wil¬ 
liam L. Mahoney and John L. Mahoney, as tenants in common, 
dated May 13, 1897 and recorded May 17, 1897, conveying “all 
the right, title and interest of the said parties of the first part in and 
to original Lot numbered 3, in Square North of Square 853, except 
that part of said Lot 3, which is described as follows: “beginning 
at a point on 5th Street 98 feet, 6 inches South of the North- 
239 west corner of said Square North of Square 853 and run¬ 
ning thence South 19 feet, 1 inch, thence East 60 feet, thence 
North 19 feet, 1 inch, and thence West 60 feet to the point of be¬ 
ginning. The said Alary A. McGrath is one of the children and 
heirs of Mary Towhey, late of the District of Columbia, deceased, 
and the said W illiam L. Mahoney and John L. Mahonev are re¬ 
spectively the husband and only‘child and heir of Margaret E. 
Mahoney, who was the sister of said Mary A. McGrath and with 
her the only children and heirs at law of said Mary Touhev de¬ 
ceased.” 

Exhibit 11 h. Deed from George F. B. Soper to William L. Ma¬ 
honey, dated September 11, 1890, recorded September 13, 1890, 
conveying “Part of original Lot numbered 2 in Square numbered 
880, beginning for the same at a point on the South line of said 
Lot 18 feet and 7 inches East of the Southwest corner of said lot 
and running thence East 18 feet and 6 inches, and running thence 
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North with that width of frontage between parallel lines and distance 
of 68 feet. 

Exhibit lli. Deed from Edward W. Bvrn and wife, to William L. 
Mahoney, dated June 14, 1901, recorded June 19, 1901, conveying 
the South 14 feet front on Eighth Street by the depth of 75 feet 
of Lot numbered 8, in Square numbered 9*25. 

240 Exhibit 12. 

1914. Tares Year Ending June 30, 1914. 

Tax $1.50 per $100 assessed value. 

District of Columbia. 

Wm. L. and John L. Mahoney. Folio 9-43. 

Transferred to-. 


To the District of Columbia, Dr. 


Square. 

Lot. 

Value of 
land. 

Value of 
improve¬ 
ments. 

Total 

assessed 

value. 

Amount of 
tax. 

N853. 

S 10 

$496 

323 

§100 

300 




"11 

$1219 

$18.29 


To all — of tax... $18.29 

To penalty of — per cent. 

Advertising. 


Total. ... 

Received payment, 


Made bv M. T. 

4/ 

Compared by 11. B. 


241 Exhibit 13. The wrapper to the newspaper of June 23. 

1910, referred to in the cross-examination of the defendant, 
William J. Donovan, consists of an envelope bearing in printing the 
following: “Rase Ball House, Wm. J. Donovan, Propr., 1528 7th 
St., N. W., Washington, 1). C., Columbia Club, the whiskey that 
made Washington famous.’* It is addressed in the handwriting 
of William J. Donovan as follows: “Mr. William L. Mahoney, 6 & X 
Sts. S. E., City.” It bears a one-eent stamp and is post-marked 
“Washington, D. C." 

Endorsed on cover: District of Columbia Supreme Court. No. 
2919. William J. Donovan et al., appellants, vs. John L. Mahoney. 
Court of Appeals, District of Columbia. Filed Jan. 31, 1916. 
Henry W. Hodges, clerk. 
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Collector , D. C. 


By 
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IN THE 


<E0Urtiif Appeals, itetrirt at (Mmnbia 

April Term, 1916. 


No. 2919. 


William J. Donovan, ct al.. Appellants , 

v. 

John L. Mahoney, Appellee. 


BRIEF FOR APPELLANTS. 


Statement. 

1 his is an appeal by defendants in the court below from 
decree passed June 29, 1915, declaring certain deeds of 
real estate void, and removing the cloud from plaintiff s 
title created by the recording of said deeds. (Rec., p. 22.) 

On April 1, 1915, the appellee (plaintiff below and here¬ 
inafter referred to as plaintiff) filed his amended bill (Rec., 
pp. 1-7), alleging the death of his father, William L. Ma¬ 
honey, on March 15, 1915, intestate, as the owner in fee 
simple of certain described real property, and that plaintiff, 
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as sole heir at law, thereupon became vested with the fee- 
simple title to said property; that subsequent to the death 
of his said father, namely, on March 22, 1915, there were 
tiled in the office of the Recorder of Deeds three certain 
deeds puqx>rting to have been executed by said William 
L. Mahoney on August 18, 1913, by which certain real 
estate owned by said William L. Mahoney was conveyed 
in fee simple to William J. Donovan, Lawrence A. Mahoney, 
Rosa M. Bradv, all of whom were made defendants and are 
appellants herein, and hereafter referred to as defendants. 

The bill also alleges that at the same time a deed was 


executed by said William L. Mahoney conveying certain of 
his said real estate to Ruth Mahoney, infant daughter of 
plaintiff, which deed is “in plaintiff’s possession unrecorded 
and unaccepted.” 

A guardian ad litem was appointed for the plaintiff’s in¬ 
fant daughter—Ruth Mahoney, seven years old—and a 
pro forma answer filed for her, but she was not represented 
at the hearing. ( Rec., pp. 7. 29.) 

The bill alleges that no valuable consideration whatsoever 
passed to William L. Mahoney for the execution of said 
deeds and that the deeds are void and of no effect for the 
reasons: (1) That he was mentally and physically incom¬ 
petent to execute same; (2) that at the time of the alleged 
execution he was under the undue influence and domination 
of defendant Donovan; (3) that said deeds, even if valid 
documents at time of their execution, were never delivered 
by the said William L. Mahoney in his life time, but only 
deposited by him with his pastor for safe keeping. 

The circumstances and facts surrounding the de- 
liverv of these deeds as alleged in the bill and shown by 
the evidence are fully set forth hereinafter. 

Averring that the record of said deeds casts a cloud upon 
plaintiff’s title as heir at law, the plaintiff prays that said 
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deeds be declared void and that the cloud created thereby 
be removed. 

Subsequent to the filing of said bills the defendant Law¬ 
rence Mahoney died and, by proper proceedings had (Rec., 
PP* ^ an( J V )* Rosa Mahoney Brady was appointed guardian 
ad litem for his infant children, and an order was passed 
making said infants parties defendant. 

The answer of guardian ad litem for the infant defend¬ 
ants merely submits their interests to the Court. 

The answer of the adult defendants, William J. Donovan 
and Rosa M. Brady, are substantially the same and deny 
that William L. Mahoney died inestate, but say that he died 
testate as to his personal property, and that included in his 
said will was the following provision: 

“My real estate I have disposed of by deeds in fee 
simple to Lawrence A. Mahoney, William J. Donovan, 
Rosa M. Brady and Ruth Mahoney, and said deeds are 
to be delivered to my beneficiaries after my decease 
by the executor of this will.” 

The answers allege that William J. Mahoney had divested 
himself of title to all his real estate at the time of his death 
and that the deeds referred to in said bill of complaint are 
regular in form, execution and delivery and are valid and 
of full force and effect, setting out the manner and method 
of delivery, which will be more fully taken up hereinafter. 
The answers also deny the allegations of incompetency and 
undue influence. 

The cause came on for hearing, and after hearing testi¬ 
mony and filing an oral opinion (Rec., pp. 19-22) the Court 
Mow passed a decree on Tune 29, 1915, declaring the four 
deeds void and removing the cloud on plaintiff’s title cre¬ 
ated by the recording thereof. 
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Testimony of numerous witnesses, mainly as to the alle¬ 
gation of incompetency, but also as to delivery of the deeds, 
was taken and digest of same appears in the record from 
pages 28 to 109. 

The testimony of the witnesses John H. King and Rev. 
James M. O’Brien, being considered especially material as 
to the issue raised with respect to the delivery of the deeds, 
on request of counsel for the plaintiff (appellee) was set 
out in full in the record and appears at pages 109 to 127, in¬ 
clusive. 

Assignments of Error. 

The Court erred as follows: 

1. In failing to grant the motion of the defendant, made 
at the conclusion of the plaintiff’s testimony, to dismiss the 
bill of complaint, for the reason that the delivery of the 
deeds mentioned in said bill was valid and operative, and 
for the further reason that the plaintiff failed to prove 
incompetency or undue influence as alleged in said bill. 

2. In failing, upon all the testimony, to dismiss the bill 
for the reasons set out in the foregoing assignment. 

3. In failing to rule, upon all the evidence, that the de¬ 
livery of the deeds mentioned in the bill of complaint was 
sufficient and valid, and that said deeds are operative. 

4. In failing to find, under all the evidence, that the 
grantor and devisor, William L. Mahoney, was of sound 
and disposing mind at the time of the execution of said 
deeds. 

5. In failing to find, from all the evidence, that no undue 
influence was exercised by the defendant Donovan, or by 
any other person or persons. 

6. In passing the final decree. 

7. In failing to make a finding of facts upon the issues 
of incompetency and undue influence. 
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8. In failing to rule, upon all the evidence, that if said 
deeds were not validly delivered, and therefore are inopera- 
ti\e as deeds, nevertheless they would be operative as testa¬ 
mentary devises, being part of the last will and testament 
of said \\ llliam L. Mahoney and subject to attack by the 
plaintiff only m the proceedings looking to the probate of 
said last will and testament. 

Argument. 

Assignments numbers one, two and three all relate to the 

question of delivery of the deeds and will 1* treated to¬ 
gether as follows: 

There W as Sufficient and Valid Delivery 

of the Deeds. 

Considering the testimony referring in any manner to 

the delivery of the deeds the following are the facts in 
relation thereto: 

The deeds were prepared by the notary-scrivener and 
bear date on August 15, 1913, but were signed and ac¬ 
knowledged on August 18, 1913, which is the date of the 
execution of the will; the execution of the deeds preceded 
the execution of the will by about half an hour. 

A few days prior to the execution of the will Mr. Maho¬ 
ney went to witness John H. King, who is seventy-six years 
old, a notary public but not a lawyer, to have some papers 
prepared. On this first visit Mr. Mahoney said he came 
to witness to have him prepare his will, and said nothing 
else. V itness asked him to give him a memorandum of 
what he wanted done. Mr. Mahoney came back a second 
time and brought a list showing how he wanted his property 
divided. Witness then drew a draft of the will. “After 
that had been prepared T suggested to him to divide his 
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property—instead of doing by will, to do it by deeds, to 
deed the property to those that he wanted to have it.” He 
advised him to divide his proj>erty by deeds, and witness 
drew the deeds, typewriting them himself. Mr. Mahoney 
called on witness at his house, probably a day or two be¬ 
fore the signing of the will, when witness read the will over 
to him and showed him the deeds. (Rec., pp. 32-33.) The 
deeds, although written out and dated August 15, were not 
actually signed and acknowledged until the 18th, the same 
day the will was executed, al>out half an hour before the 
will was executed. (Rec., p. 51.) When asked concern¬ 
ing the clause in the will reading “My real estate 1 have 
disposed of by deeds in fee simple to Lawrence A. Mahoney, 
\\ illiam J. Donovan, Rosa M. Brady and Ruth Mahoney, 
and said deeds are to lx? delivered to my beneficiaries after 
my decease by the executor of this will,” the witness testi¬ 
fied that he wrote that himself and Mr. Mahoney agreed 
to it. W itness made the suggestion, and the clause is his 
own composition. ( Rec., p. 33.) 

That all the deeds as prepared by witness were placed in 
separate sealed envelopes and the name of the grantee in 
the handwriting of witness was written on the outside of 
each envelope. All of the deeds and the will—the five 
papers—were placed in one large envelope and sealed and 
turned over to Mr. Mahoney the day the will was executed, 
August 18, 1913. 

Mr. Mahoney took the large sealed envelope containing 
the deeds and the will away with him, and some time later 
he came back and said he had gone to see Father O’Brien 
and that Father O’Brien would not accept the papers unless 
he received a letter from witness to that effect; so witness 
wrote a letter, which he gave Mr. Mahoney, which is the 
same letter as is set out in the bill and is as follows: 
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Washington, D. C., December 15th, 1913. 

lo Kev. Father James M. O’Hrien, 

Pastor of St. Peter's Catholic Cliurcli, Second St., S. E. 
My dear Father: 

Hating made niy will relative to niy personal property, 
and disposed of my real estate by deeds, all of which are 
enclosed in a sealed package; and, desirous to place them in 
sa fe custody, having no secure place in my alxxle, I would 
most respectfully request to place said package in your care, 
and at my demise you are hereby authorized to open said 
package and kindly deliver the enclosed envelopes to the per- 
sons to whom they are addressed. 

Including a devise to St. Peter’s Church for masses for 
the repose of my soul of $200.00. 

In order that there may lie no question as to your author¬ 
ity to open the above mentioned package and distribute the 
contents, I have subscribed my name to this letter before 
a notary public this 15th December, A. D. 1913. 

William L. Mahoney. 

Subscribed to before me by the above-named William 
L. Mahoney this fifteenth day of December, A. D. 1913. 

John H. King, 

( Notarial Seal.) Notary Public, D. CP 


The foregoing letter lieing read to witness, he stated he 
remembered it and was responsible for it. Mr. Mahoney 
signed the letter in presence of witness, and witness put his 
seal and signature on it and delivered it to Mr. Mahoney. 
(See Rec., pp. 37-38 and 121-124.) 

Rev. James M. O Brien, pastor of St. Peter’s Church, tes¬ 
tified that he called on Mr. Mahoney at various times to 
administer the sacrament to him, and on one of these occa¬ 
sions Mr. Mahoney handed him a package. (Rec., p. 39.) 
When he turned this package over to witness Mr. Mahoney 
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told him lie should take care of these papers, and said that 
if anything should happen to him to deliver them to other 
hands as he would direct. (Rec., p. 40.) About two or 
three weeks later he received through the mail the letter 
dated December 15, 1913 (Exhibit 10, Rec., p. 39), set out 
alx>ve. 

After Mr. Mahoney’s death he inquired of a friend of the 
family where the executor was located, and sent for him 
and he came up and witness gave him the papers. 

The foregoing is the substance of all the evidence relat¬ 
ing to the drawing and execution of the deeds, the delivery 
of them to the grantor, and his delivery to his pastor with 
instructions for their delivery upon his demise. 

The subsequent actual delivery of the deeds by Father 
O’Brien to the executor Donovan and by him to the re¬ 
spective grantees, and the recording of same by all of them 
except Ruth Mahoney, infant daughter of plaintiff, is not 
controverted. 

The question, therefore, arises whether or not the deeds 
to William I. Donovan, Rosa M. Brady, Lawrence Mahoney 
and Ruth Mahoney are valid and subsisting deeds. 

It will 1>e noticed from a reading of the opinion of the 
trial justice (Rec., pp. 19-22) that he decided the case in 
favor of the plaintiff on the single ground “that the grantor 
did not part with the control over these deeds during his 
life time, did not intend to part with, could not have been 
prevented by anyone from recalling and destroying them 
if he had chosen to do so, any more than he could not 
have been prevented from recalling and destroying his will, 
and that, in view of that fact, there was no effectual de¬ 
livery of the deeds.” (Rec., pp. 21-22.) 

While the testimony of the notary public as to what was 
said at the time of the drawing no of the deeds and of their 
subsequent delivery to the grantor was received in evidence 
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as throwing some light on the intention of the grantor at 
that time, such evidence can go no further than to show 
the grantor s intention at that time. The present intention 
of the grantor at the time he delivered the deeds to Father 
O’Brien should be, and we submit is, controlling. He may 
have had one intention at the time of receiving the deeds 
from the notary and another when he delivered the deeds 
to bather O Brien, to be by him delivered to grantees after 
the grantor’s death. To ascertain the intention of the 
grantor when he delivered the deeds to Father O’Brien we 
are compelled to turn to the letter of December 15, 1913, 
as the best evidence of that intention. In fact it has been 
said: “Whether the delivery is such that it will take final 
effect at the grantor’s death is largely a question of fact to 
be determined from the particular circumstances of each 
case, and evidence may be received as to the instructions 
given by the grantor to the depository, * * * but when 

the only instructions are in writing the effect of the transac¬ 
tion depends on the construction of the writing and becomes 
a pure question of law, upon which anything said by the 
grantor to third persons expressive of his intentions and 
wishes is immaterial.” (8 R. C. L., 997.) 

We suggest that the error that the trial Court fell into 
in considering these deeds was due to the fact that they 
were delivered to Father O’Brien along with the grantor’s 
will, and, recognizing the indisputable proposition that a will 
is revocable at the pleasure of the testator, he considered that 
the grantor had in mind the same right or power with re¬ 
spect to the deeds, and therefore had no intention of part¬ 
ing with his control over same. (See opinion of trial Court, 
Rec., p. 20.) 

We submit, however, that the mere knowledge of his 
right of revocation of his will is not evidence of the testa¬ 
tor’s then intention that his property be disposed of other 
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than according to the terms of such will. If this is logical, 
then the reasoning of the learned trial justice with respect 
to the delivery of the deeds falls to the ground, for he draws 
the inference of an intention not to place the deeds beyond 
his dominion and control from the fact that at the same 
time he deposited with the same dejiository his will, which 
• he had the absolute and unquestionable power to revoke; 
that having the right to revoke his will he must have had 
in mind that he had the same right with reference to the 
deeds; and that having the right to revoke he must not have 
intended to put himself 1>eyond the power of exercising that 
right. It would appear to us that the more logical reason¬ 
ing is that Mr. Mahoney having then no intention of dis¬ 
posing of his property in any other way than as expressed 
by these deeds and his will, that it was his then intention 
to convey to the grantees absolutely and unconditionally 
the property described in the respective deeds, and that hav¬ 
ing such intention he had no reason to Ixdieve that he would 
change his mind, and therefore there was no necessity or 
occasion for him to retain control or dominion over the 
means bv which such intention would be carried into effect. 

We also submit, bearing in mind the logical deduction 
that he would not have made these deeds unless he then 
intended to pass title to the properties mentioned therein, 
that had he had any thought that he might subsequently 
change his mind or that he would subsequently desire to 
exercise control and dominion over the deeds so as to re¬ 
possess himself of same, he would have specifically men¬ 
tioned the fact in the letter to Father O’Rrien that he was 
merely temporarily depositing the deeds with him, subject 
to the right on his part to call for and receive them back 
at any time. To the contrary are the very explicit terms 
of his letter, which must alone lie evidence of his then in¬ 
tention. He says in this letter (Exhibit 10, Rec., p. 5) : 
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* * * and disposed of my real estate by deeds, 

* * * l would most respectfully request to place said 

package in your care, and at my demise you are hereby 
authorized to open said package, and kindly deliver the en¬ 
closed envelopes to the persons to whom they are addressed 
etc. 1 here is no qualification found in the letter of instruc¬ 
tion to bather O Brien, such as to hold the package con¬ 
taining the deeds until the writer of the letter calls for them, 
and in the event he does not call for them then at his demise 
to do so and so, but the instructions are absolute, “at my 
demise you are hereby authorized to open said package, 
and kindly deliver the enclosed envelopes to the persons to 
whom they are addressed.” 

\\ e submit that in order to arrive at any other conclusion 
than that the writer of that letter had a then present inten¬ 
tion to absolutely and for all time part with dominion and 
control over these deeds, we have to read into the letter 
something that is not expressed therein; and in order to 
arrive at any other conclusion we have to adopt the same 
line of reasoning as that followed by the trial Court, that is, 
that because the deeds were deposited with a will, of which 
the right to revoke is absolute, then it must l>e presumed 
that he deposited the deeds with the thought in view that 
he had a right to revoke same and that therefore he was 
not parting with dominion and control. As said before, it 
cannot l>e argued that the right of revocation is evidence 
of an intention to invoke that right at a later time. 

The subsequent conduct of the grantor-devisor in not 
recalling the deeds is the clearest evidence of his original 
and continuing intention. 

That there must be a delivery of a deed in order to 
pass title thereby is unquestioned; but it also is beyond 
question that a grantor may deposit a deed with a third 
person to take effect upon the grantor’s death, and that 





12 


upon actual delivery subsequent to the grantor’s death the 
grantee acquires good title. 

It is the contention of plaintiff that the deceased had 
the right to insist upon a re-delivery by Father O’Brien 
of the deeds deposited with him, and that therefore there 
was not the parting with dominion and control that is re¬ 
quired in such case. As we understand plaintiff’s conten¬ 
tion, and as we understand the ruling of the trial justice, 
it must be shown that the deposit with the third person 
was absolutely and at all events legally and actually irrevo¬ 
cable, and that the present intention of the grantor to the 
contrary, when making the deposit, is not sufficient or ap¬ 
parently even material. In other words, they would require 
the grantor explicitly and by fast and binding legal terms 
not only to expressly state his intention of absolutely part¬ 
ing with control over the deeds, but even to go further and 
by such means make it an absolute physical and legal im¬ 
possibility for him in any way to exercise a power of rev¬ 
ocation, that is, he must not only express an intention of 
irrevocability but he must carry the intention into legal 
effect. We contend that the great weight of authority and 
sound reason only require a parting with the possession 
and control of the deeds and evidence of a present intention 
that the deeds are ultimately to take effect as such. 

The rule is well stated in 16 Cvc.,J&&Tas follows: 

' Stf 

* * and where the condition or event upon 

the happening of which the instrument is to take effect 
is the death of the grantor or obligor, the necessity of 
irrevocability of deposit is especially apparent, for 
otherwise there might l>e the absurd situation of a tes¬ 
tamentary instrument, without the required formalities 
being upheld in a court of law. But the rule that the 
grantor has to part until all dominion and control over 
the instrument does not mean that he must put it out 








of his physical power to procure possession of it. It is 
sufficient that the instrument is deposited with the 
third person for the grantee without reservation and 
until the intention that it shall take effect and eventually 
operate according to its import in the case of an in¬ 
tended conveyance of land to transfer the title.” 

And in Sneathen v. Sneathen, 104 201, at page 

210, it is said: 

“But the rule that the grantor must part with all 
dominion and control over the deed does not mean 
that he must put it out of his physical power to pro¬ 
cure possession of it. It is sufficient that the deed is 
delivered to the third person for the grantee without 
reservation and with the intention that it shall take 
effect and from that time operate as a transfer of the 
title. Cases are not wanting where a delivery has 
been held to lx? good though the grantor retained pos¬ 
session of the document. The intention is the im¬ 
portant clement , and, as we have said, that may be 
manifested by acts or words or both.” 

And in Haeg v. Haeg, 53 Minn., 33, where deceased and 
the third person went to a safe deposit vault rented by de¬ 
ceased and deposited deeds therein and grantor requested 
the third person (King) to see that they were delivered to 
the grantees immediately before his death, or as soon there¬ 
after as possible, a delivery to grantees by King subsequent 
to death of grantor was held good, the Court saying: 

“As said by the Court in Foster v. Mansfield, supra 
(3 Met., 412), it is not necessary to consider what 
would have been the effect if the grantor had recovered 
from his sickness and finally taken back his deed. He 
did not change his mind, and his conduct shows that 
his purpose and intention were unalterably and finally 
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fixed and settled when he executed the deed and made 
the final arrangement with King.” 

I 

In the above case it appears that the grantor not only had 
actual control and dominion over the deeds, they having 
been deposited in his own safe-deposit vault, but that all 
he said to the third person, whom the Court held to be a 
depository for the purpose of ultimate delivery to the 
grantees, was “to see that they were delivered to the 
grantees immediately liefore his death, or as soon there¬ 
after as possible.” 

In an examination of the cases on the various phases of 
the question of delivery to a third person to take effect 
after the death of the grantor it will be noticed that in a 
great number of the cases deciding against the validity 
of the delivery the Court distinguishes or attempts to dis¬ 
tinguish the facts in the case at hand from the case of 
Foster v. Mansfield, 3 Met. (Mass.), 412, decided by then 
Chief Justice Shaw; while on the other hand the cases de¬ 
ciding in favor of the sufficiency of such a delivery cite and 
quote with approval that case. 

In that case the grantor, an old man seventy years old, 
sent for one Dr. Shed, a physician and magistrate, and 
requested him to write two deeds—one to convey a certain 
part of his real estate to his daughter, and the residue to 
his son. After Dr. Shed had taken minutes for the purpose 
of preparing the deeds, intestate told Dr. Shed that he 
wished to have the deeds executed and that Dr. Shed should 
retain them and deliver them to the respective grantees 
after his death. Dr. Shed went back with the 
deeds and intestate again said he wanted to execute them, 
and when executed he wanted Dr. Shed to keep them and 
deliver Mary her deed and John his. That he then signed 
and acknowledged the deeds, and immediately after one 
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Of them was executed by his wife. Intestate died the same 
da>, and alter ins deatli Dr. Shed delivered the deeds to 

the son and daughter. The foregoing includes all the facts 
m evidence relative to delivery. 

I he jury were instructed, that if at the time the grantor 
gave directions for making the deed, and after the deed was 
drawn and presented to him, but before he had signed 
and sealed it, he directed and intended that from and after 
execution of the deed the same should be taken and retained 
by Dr. Shed till after his death, and then be delivered to the 
grantee, his son, and he thereupon signed and sealed the 
deed, and, pursuant to said intent and without changing 
his purpose, delivered it to Dr. Shed to lie attested and ac- 
nowledged, and retained by him without any further act 
of his, and it was attested, and the acknowledgment certified 

,. . . ed pursuant to such 

direction and request, till after the grantor’s death, and 

was then delivered to the grantee, it vested the estate in 

the grantee from the time of the execution, and the grantor 
did not die seized. 

In affirming the granting of this instruction, which was 
the only question in the case, Chief Justice Shaw referred 
to the difficulty which often arises with respect to deter¬ 
mining whether a delivery to a third person is to lie con¬ 
sidered as the deed of the grantor presentlv or as an 
escrow, and said: 

“\\ here the future delivery is to depend upon the 
payment of money, or the performance of some other 
condition, it will l>e deemed an escrow. Where it is 
merely to await the lapse of time, or the happening’ 
of some contingency and not the performance of any 
condition, it will be deemed the grantor’s deed pres- 
ently Still it will not take effect as a deed until the 
second delivery, but when thus delivered it will take 
effect, by relation, from the first delivery. * * * 
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“It is immaterial to inquire what would have been 
the effect if the grantor had recovered from his sick¬ 
ness and taken back the deed. As the estate did not 
effectually pass till the second delivery, if that second 
delivery had l^een prevented it would probably have 
l>een held that it was wholly inoperative.” 

In the light of this decision it is not difficult to follow 
the reasoning of the cases which hold that even where the 
power to recall the deed is expressly retained by the grantor, 
but he fails to exercise same, a delivery to a third person is 
valid. For in the Mansfield case Chief Justice Shaw recog¬ 
nized the right of the grantor to recall the deed, but held 
“it is immaterial to inquire what would have l>een the effect 
if the grantor had taken back the deed.” That is, he re¬ 
fused to hold that the knowledge of the right to take back 
the deed contradicted or in any way affected the present 
intention that the deed should take effect; the fact of the 
existence of which intention was the very heart of the 
prayer for instruction that he had under consideration. 

And if the grantor has the power to take back his deed, is 
not the knowledge of that power as much evidence of in¬ 
tention not to part with control as a statement “If I do not 
call for this deed, you deliver it to the grantee”? If it is, 
and we submit that a man adds nothing to his legal right 
bv declaring it, then the argument is logical that the above 
authority and the many cases following it are authority 
for those cases which turn on the question as to whether 
or not the grantor exercised a power of recall which by 
specific words he had retained when making the deposit 
with third persons. 

In Arnegaard v. Amegaard, 7 N. D. 475, 41 L. R. A. 
258-265, the Court fully recognizes the principle “if the 
grantor parts with all control over the deed at the time 
of its delivery to the third person, the delivery is good, 
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and the title passes to the grantee, although the deliverv 
to him not to take place until the grantor’s death and tZ 
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the remainder of his life. In a well-considered decision the 
Court holds that the real intention of the grantor lieing the 
essential thing to l>e determined, in this case the grantor 
actuallly intended the grantee to receive the property and 
that the deed should be given effect. 

And in Taft v. Taft, 59 Mich., 193, it was said: 

“If the deed had l>een delivered to him irrevocably 
on the simple condition that he should transfer it to 
defendant on the death of Aden Taft it would come 
within several of our own decisions, and might there¬ 
fore be valid upon their authority. Latham v. Udell, 
38 Mich., 238; Wallace v. Harris, 32 Mich., 380.” 

In the above case a condition had to l>e fulfilled by the 
grantee before he could take under the deed, and the con¬ 
dition was one that could not be fulfilled during the life 
time of the grantor; and it was therefore held that this 
condition prevented the deed from taking effect upon death 
of grantor by relation back to the time of the execution. 

In Ball v. Foreman, 37 Ohio St., 132, the grantor had 
his attorney prepare three different deeds, which at the time 
he left with the attorney with no instructions as to delivery. 
In each of the deeds the grantor reserved a life estate for 
himself. Later, on two or three different occasions, the 
grantor saw his attorney and “directed me to hold these 
deeds, and at his death to hand or deliver the deeds to the 
proper parties named in the deeds.” Held: that delivery 
under such circumstances was sufficient to pass title to 
grantees, and the court, after referring to the rule that 
where the grantor reserves the right or power to recall the 
deeds at any time before his death there is no delivery, went 
on to say: 

“But where the grantor delivers the writing as his 
deed to the depository, to be delivered to the grantee 
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at his death, or on some future event, it is the gran¬ 
tor s deed presently, and the depository becomes a 
trustee of the grantee. Crooks v. Crooks, 34 Ohio 
St., 610; Mitchell v. Ryan, 3 Ohio St., 377; Wheel¬ 
wright v. Wheelwright, 2 Mass., 452; Foster v. Mans- 
held, 3 Met., 412; Mathers v. Corliss, 103 Mass., 
568; Hathaway v. Payne, 34 N. Y., 92. In such 
cases the deed passes a present interest to be enjoyed 
in the future. Ruggles v. Lawson, 13 Johns, 286; 
Topley y. Dibble, 2 Hill, 641.” 

iii Dm iiic v. Rickhoff, 97 Iowa, 75, it was held that a 
deposit with the president of a bank of a deed and will, 
simply with instructions to deliver the deed to grantee at 
grantor’s death, and evidence of indefinite statements made 
subsequent thereto by the grantor that he had given his 
property to the grantee, were sufficient. The Court said: 
“That a deposit of a conveyance with such an intention 
(f. c., intention that the conveyance was an absolute dispo¬ 
sition of the property) operates as a delivery of the instru¬ 
ment is not questioned.” In this case it should be noticed 
that merely because the deed was deposited along with a 
will the Court did not assume thereby that the grantor 
had any other than a present intention to part with con¬ 
trol over the deed. 

In Trask v. Trask, 90 Iowa, 318, a father made a will 
and also executed a deed of a farm to his son, the wife 
joining in the deed. He enclosed both papers in an en¬ 
velope and delivered the same to the cashier of a bank. 
Subsequently a misunderstanding arose between the grantor 
and his wife with respect to the conveyance of the farm, 
the wife claiming she had not intended to execute a deed 
for it. They arranged an amicable settlement; the deed 
and will were withdrawn and the deed re-acknowledged, 
after which the deed and will were replaced in the same en¬ 
velope and returned to the bank. At the time the envelope 






was first delivered to the cashier the grantor stated the 
contents thereof to the latter and told him they were for 
his son if anything happened to him (the grantor). The 
Court conceded that the fact that the will was placed in 
the same envelope as the deed militated somewhat against 
the existence of an intention by the grantor that the title 
of the property should pass to the son, but held that the 
force of that circumstance was overcome by the other cir¬ 
cumstances (as set out alx>ve), and that the deed was de¬ 
livered to the bank as a conveyance in pravseftii and took 
effect upon the death of the father by relation from the 
delivery to the cashier. 

We must refrain, in a brief, from setting out and quot¬ 
ing at length from the numerous other reported cases deal¬ 
ing with this question. W e do, however, invite the Court’s 
attention and request its consideration of the following cases 
which are in point: 

Crabtree v. Crabtree, 159 Ill., 342. 

Gish v. Brown, 171 Pa?^479. 

Gregory v. Walker, 38 Ala., 26. 

Arrington v. Arrington, 122 Ala., 510. 

W’interlx)ttom v. Pattison, 152 Ill., 334. 

Squire v. Summers, 85 Ind., 252. 

Hinson v. Bailey, 73 Iowa, 544. 

Thatcher v. St. Andrews Church. 37 Mich., 264. 

Diefendorf v. Diefendorf, 132 N. Y., 100. 

Hill v. Hill, 119 Ill., 242. 

Morse v. Slason, 13 Yt., 296. 

Crooks v. Crooks, 34 Ohio St., 610. 

Gotxipaster v. Leathers, 123 Ind., 121. 

Stephens v. Rinehart, 72 Pa. St., 434. 

St. Clair v. Marquell, 67 N. E., 693. 

Brown v. Stutson, 100 Mich., 574. 

And further we specifically call attention to the digest 
of cases and editor’s note appearing in the report of the 
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case of Munroe v. Bowles, 54 L. R. A., 865, referred to 
and quoted from in the opinion of the Court below. 

We submit that the great weight of authority is opposed 
to the ruling of the Court below, that a delivery such as 
that in the case at bar is not effectual. 

As is shown above, numerous well-considered cases have 
held that although the grantor, upon making the deposit 
with the third person, expressly retains the power to recall 
the deed and exercise further dominion and control over 
same, where he fails to exercise this power of recall during 
his life time, the deeds will take effect upon delivery to 
grantees after the grantor’s death. 

The learned trial justice in his oral opinion said (Rec., 
p. 20) : “As I understand the position taken by defendant’s 
counsel, it is that they (the deeds) were subject to recall; 
but he stands upon the proposition that a power of recall 
does not prevent such a delivery as was made here from 
l>eing a good delivery, provided the power of recall is not 
exercised during the life of the grantor.” 

If the trial justice meant by “subject to recall” that Mr. 
Mahoney had specifically and expressly made the deposit 
subject to his right to recall, then we desire to correct the 
misapprehension, for it was always and still is our conten¬ 
tion that the deposit was made with the then intention that 
the grant should 1:>e absolute. We do admit that the de¬ 
posit was “subject to recall” in the sense that the grantor 
had the absolute power to make demand for and receive 
back the deeds; but our contention was, as it is, that until 
that power is exercised there is ever present the unrebuttable 
conclusion that the grantor continuously intended the deeds 
to operate according to the terms thereof, and that such 
intention is the essence of the case and is controlling. It 
is true that we argued that in a case where the power 
or right has, in express terms, been retained, nevertheless 
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unless the grantor exercised that power, the delivery to 
the third person to take effect upon death of grantor is 
effective; and we earnestly submit the proposition for con¬ 
sideration by this Court, and in that behalf cite the Court 
to the following well-considered cases, viz.: 

Shed v. Shed, 3 N. H., 432. 

Ruggles v. Lawson, 13 Johns (N. Y.), 285. 

Belden v. Carter, 4 Day (Conn.), 66. 

Martin v. Flaherty, 13 Mont., 96; 19 L. R. A., 242. 

Giddings v. Benjamin, 51 Vt., 227; 31 Am. Rep., 
682. 

Blanchard v. Sheldon, 43 Vt., 512. 

Newton v. Bealer, 41 Iowa, 334. 

Hutton v. Cramer (Ariz.), 85 Pac., 483. 

McCurry v. McCurry (Tex. Civ. App.), 95 S. W., 
35. 

Hathaway v. Payne. 34 N. Y., 92. 

Worth v. Case, 42 N. Y., 362. 

Briefly referring to a few of the above cases: 

In Belden v. Carter, supra , the instructions accompanying 
the deposit were: “Take this deed and keep it. If I never 
call for it, deliver it to B. after my death. If I call for it, 
deliver it to me.” 

In Martin v. Flaherty, supra, the grantor delivered the 
deed to the cashier of a hank, with instructions to deliver 
to her or in case of her death to the grantee. 

In Ruggles v. Lawson, supra, the deed was delivered to 
C., to l>e delivered to grantor’s sons, should he die without 
making a will. On the death of the grantor intestate, the 
deed was held valid. 

In several of the above cases the delivery over to the 
grantee was not to be made by the depository unless upon 
the happening of certain specified conditions precedent, gen¬ 
erally to be fulfilled by the grantee; and in such cases the 








rulings of the Courts were that, the condition having been 
fulfilled at the time of the death of the grantor, title passed 
by the delivery of the deed subsequent to death of grantor. 

\\ e therefore submit in conclusion of this branch of the 
case that it is the policy of the law as laid down by the 
various Courts of last resort to give effect to deeds delivered 
under like conditions when it appears that it was the 
plain intent of the grantor when delivering the deed to the 
third person that the deeds should so take effect. That in 
the case at bar it was the intent of the grantor that the deeds 
in question should l>e effective is beyond question. Here 
we have a case where by means of a will and deeds the de¬ 
ceased disposed of all his estate, real and personal, more 
or less equally, to those naturally entitled. His intention is 
manifest and can not l>e questioned. He explains in his 
will (Rec., p. 133) that his reason for giving his son only 
$10 is that the said son had l>een provided for by the will 
of testator’s deceased wife and had also received the busi¬ 
ness of testator some years l>efore as a gift. That he 
plainly intended the deeds to take effect is evidenced by his 
letter of instruction, in which he says: “Having * * * 

disposed of my real estate by deeds * * * at my de¬ 
mise * * * kindly deliver the enclosed envelopes to 

the persons to whom they are addressed.” And still fur¬ 
ther evidence of his then present intention to dispose of his 
real estate by these deeds is the fact that subsequent to 
the delivery of the deeds, although he saw Father O’Brien 
on more than one occasion, he never in any manner men¬ 
tioned the same, nor did he at any time ever attempt to 
recall them or demand them back or repudiate them in any 
manner. It is only natural that he wanted them in a safe 
place, for otherwise his intention might never be carried 
out; and the argument that Father O’Brien was the mere 
custodian for safe-keeping is negatived by the positive in- 
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defending here, and I expect to uphold the validity of the 
delivery and therefore to hold that these deeds operate as 
deeds and not as a testamentary disposition. 

Mr. Ridout : In order that there may be no confusion, 
we will insist that Mr. Easby-Smith, if he desires to defend 
by any alternative defense, should at least set it up in his 
pleadings, in order that we may appropriately, if so ad¬ 
vised, amend our bill. 

1 he Court: We will consider these questions a little 
later in the case. 

Mr. Gertman: Mr. Easby-Smith, if your Honor please, 
represents adults and some infants. There are other infants 
l)efore the Court, i he stand taken by Mr. Easby-Smith 
as representing adults might differ with your Honor’s idea 
of the law and the stand you may take in the interest of 
the infant. I would like to have some indication from 
the Court along what lines your Honor desires us to pro¬ 
cure authority. I have gotten my authority on the question 
of delivery of a deed. If I understood your Honor to sug¬ 
gest that perhaps this will would operate as a testamentary 
disposition of the real estate simply by mentioning the 
deeds in the will, I would prepare along that line. 

The Court : I think you had letter look up the law on 
that line, too. 

Mr. Gertman: Very well. 

The Court: That was only a suggestion. I do not give 
it as any intimation of what I might hold alxmt it. but I 
think it is a question that inheres in the case, and if that 
were found to be the law. then it is the will that would 
have to be attacked, and all other questions in this case 
would be immaterial. That is why I suggested it at the 
time I did. It is merely for you to look up and present 
your views about it. 

Mr. Easby-Smith: The view I have taken of it, your 






Honor, is that if, under the facts and the law, your Honor 
should decide that the delivery was good as made, and that 
there was no incompetency or undue influence, the deeds 
should stand as valid deeds. 

No further offer was made or anything done by the 
plaintiff towards further amending his bill, nor did the 
Court further rule upon this question. 

If the deeds were not validly delivered, and therefore 
inoperative as deeds, nevertheless they would be operative 
as testamentary devises, being part of the last will and tes¬ 
tament of said \\ illiam L. Mahoney, and subject to attack 
by the plaintiff only in a proceeding looking to the probate 
of said last will and testament. 

The last will and testament of William L. Mahoney was 
referred to in the pleadings in the above cause and was 
offered and received in evidence and a copy thereof is made 
a part of this record, appearing as Exhibit 7 at pages 133 
and 134 of the record. 

Included in the will was the following clause: 

“Fifth. My real estate I have disposed of by deeds 
in fee simple to Lawrence A. Mahoney, William J. 
Donovan, Rosa M. Brady and Ruth Mahoney, and said 
deeds are to l>e delivered to my beneficiaries after my 
decease by the executor of this will.” 

It is of course a cardinal rule of construction and inter¬ 
pretation of wills that the intention of the testator is to be 
carried out; and in order to comply with this the courts 
have frequently gone outside of the will itself, that is, out¬ 
side of the paper executed as a will, and have incorporated 
in the will as a part thereof extraneous papers and docu¬ 
ments in existence at the time of the execution of the will, 
referred to therein and properly identified. 
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It is submitted as an alternative proposition in this case, 
in the event the delivery of the deeds in question is held 
ineffective, that here we have a case where, by reason of the 
reference to and identification of the deeds in the will of 
William L. Mahoney, and by reason of the fact that the 
will contains the positive direction to the executor “said 
deeds are to l>e delivered to my 1)eneficiaries after my de¬ 
cease by the executor of this will,” the deeds may be in¬ 
corporated in and read as a part of the will itself; and the 
grantees named therein may take as testamentary devisees 
according to the terms of the respective deeds. 

In this connection it is to l)e rememl)ered that when Mr. 
Mahoney first went to Mr. King, the notary public, who 
drew the will and deeds, he expressed only a desire to make 
his will, and that the suggestion of executing deeds for the 
real estate came from Mr. King. It was then Mr. Maho¬ 
ney’s intention to effect the disposition of all of his prop¬ 
erty at his death in certain ways, and it is easy to under¬ 
stand that he did not care a great deal how this was done, 
so long as his wish and intention were carried out. In 
other words, there can lx? no doubt that he had in mind a 
testamentary disposition of all his property. (That the 
admission of such a testamentary intention is not incon¬ 
sistent with the argument heretofore advanced with respect 
to the validity of the delivery of the deeds is shown by the 
authorities above cited.) He evidences that intention by 
the verv terms of his will when he savs the deeds are “to 
be delivered to mv l>eneficiaries after mv decease.” 

J J 

It is also true that courts have often read into a will 
words not already therein in order to give a true statement 
of and effect to the intention of testator. From the inten¬ 
tion that we know was in existence in the testator’s mind 
at the time he executed the will and deeds it would not, we 
submit, be going beyond the testator’s intention if we were 
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to change the fifth clause so that the same read: “Fifth: 
My real estate, 1 have disposed of by deeds in fee to Law¬ 
rence A. Mahoney, etc., and (/ hereby ratify and confirm 
same ) and said deeds are to be delivered to my beneficiaries 
after my decease by the executor of this will.” That the 
words “hereby ratify and confirm same” could be read in 
this clause without doing violence to it is evident. In fact, 
without these words the ratification and affirmance of his 
act in making the deeds are already expressed by his in¬ 
struction as to the delivery of the deeds after his death by 
the executor. 

Jarman on W ills, in speaking of the incorporation of 
other documents into a will says: “A testator may so con¬ 
struct his disposition as to render it necessary to have re¬ 
course to some document (as to any other extrinsic matter) 
in order to elucidate or to explain his intention. The docu¬ 
ment, if sufficiently identified, is then said to l>e incorporated 
in the will.” * * * “Two things are necessary: first, 

that the will should refer to some document as then in ex¬ 
istence; secondly, proof that the document propounded for 
probate was in fact written before the will was made and 
was identical with that referred to in the will. 

“As to the first point, a clause which ‘ratifies and con¬ 
firms a deed, dated, etc., and made between, etc.,’ answers 
this requirement and incorporates the deed.” Jarman on 
Wills (6th Ed.), 130. 

The case at bar certainly complies with the two require¬ 
ments stated by Mr. Jarman. The will refers with certainty 
to documents then in existence, and the proof is without 
question that the documents were in fact written before the 
will was made and are the identical ones mentioned in 
the will. (See testimony of King.) 

In other words, the facts are these: 







30 


1. The Mahoney will was executed on August 18th, 
and mentions the four deeds and names the four grantees 
among whom he had divided his real estate. 

2. The four deeds were in existence at the time the 
will was executed, having been written and dated August 
15th, and signed, witnessed and acknowledged on 
August 18th, a half hour prior to the execution of the 
will. 

3. Their identity is proved by their having been de¬ 
posited with the will, mentioned in the letter of instruc¬ 
tions, and sealed up in the same envelope with the will, 
together with which they were simultaneously delivered 
to the executor. 

It has already l>een pointed out how, either by reading 
words into the will or by inference, the case also falls within 
the test Mr. Jarman applies with respect to the first require¬ 
ment, viz: “A clause which ratifies and confirms, etc., an¬ 
swers the requirement and incorporates the deed.” 

Fhe doctrine here contended for is established in this 
jurisdiction by the decision of this Court in the case of 
Vestry v. Bostwick, 8 App. D. C., 452, wherein this Court, 
at pages 465 ct scq ., through Chief Justice Alvey, clearly 
expressed the rule as laid down by Jarman. 

Examination of the English cases cited by this Court, 
namely, Ouihampton v. Going, 24 W. R., 915; Singleton v. 
Tomlinson, 3 App. Cas., 404; In re Astor, 1 P. D., 150; 
and In re Harris. L. R., 2 P. & D., 83, shows that this rule 
has l>een universally applied in England in both the reported 
and the unreported cases. 

The case of Colonna v. Alton, 23 App. D. C., 296, which 
may be cited by the appellee, is not in point; and the case 
of Zimmerman v. Hafer, 81 Md., 347, which may also be 
relied upon by appellee, is clearly distinguishable from the 





case at bar. It was moreover decided in June, 1895, more 

than a year before the case of Bostwick, supra, was decided 
by this Court. 

1 he doctrine is unassailably established in this country. 

In Newton v. Seaman’s Friend Society, 130 Mass., 91-93, 
Chief Justice Gray said: 

If a will, executed and witnessed as required by statute, 
incorporates in itself by reference any document or paper 
not so executed and witnessed, whether the paper referred 
to lie in the form of a will or codicil, or of a deed of inden¬ 
ture, or of a mere list or memorandum, the paper so re¬ 
ferred to, if it was in existence at the time of the execu¬ 
tion of the will, and is identified by clear and satisfactory 
proof as the paper referred to therein, takes effect as part 
of the will and should lie admitted to probate as such. 
Allen v. Murdock, 11 Moore P. C., 427; Singleton v. Tom¬ 
linson, 3 App. Cases, 404; Jackson v. Babcock, 12 Johns, 
389; Tonnell v. Hall, 4 Comst., 140; Chambers v. McDaniel, 
6 Ind., 226; Beall v. Cunningham, 3 B. Mon., 390; Harvy v. 
Chonteau, 14 Misso., 587. 

“In Coring v. Sumner, 23 Pick., 98, 102, Mr. Justice 
Morton said: There is no doubt that a valid liequest or 
devise may lie made by reference to objects and documents 
not incorporated in or annexed to the will.’ In that case the 
will contained this clause: T have given to my son Nathaniel 
Loring, Tr., one thousand dollars by note for his full part of 
my estate.’ It was held that this was a valid legacy of 
the sum of $1,000, although the note had no validity as a 
note, for want of consideration and had not been made 
with any testamentary intent. * * *” 

“And in Thayer v. Wellington, 9 Allen, 283, 292, it was 
said by the Court: ‘A testator may refer expresslv to a 
paper already executed, and describe it with such particu¬ 
larity as to incorporate it virtually into the will, or he may 
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refer to deeds or other instruments, or monuments, or ex¬ 
isting facts, to which reference may be had in construing 
his will.’ 

“In Allen v. Murdock, al>o\e cited, a codicil headed ‘This 
is a codicil to my last will and testament’ was duly executed 
and attested in 1856; upon search among the papers of the 
testatrix after her death there was found enclosed in a sealed 
envelope, on which were written the words ‘Mrs. Ann 
Foote’s will,’ a will executed by her in 1851, but not so 
attested as to have any validity as a will, and no other 
testamentary paper of any description was found. Mr. Pem- 
berton Leigh (afterward Lord Kingsdown) delivered the 
judgment of himself, Dr. Lushington, Sir Edward Ryan 
and Sir Cresswell Cresswell. affirming the decree of Sir John 
Dodson, reported in Dean, 325; and upon an elal)orate re¬ 
view of the authorities holding that this will was sufficiently 
identified as the last will referred to by the codicil of 1856 
and was incorporated with and made valid by that codicil, 
and that the two should l>e admitted to probate as together 
constituting the last will and codicil of the testatrix. 

“Several decisions of Sir Herl>ert Tenner Fust since the 
statute, not referred to in that judgment, are to like effect.” 
(Citing and referring to; Goods of Durham, 1 Notes of 
C ases, 365; S. C. 3 Cust. Eccl., 57; Goods of Dickins, 1 
Notes of Cases, 398, S. C. 3 Cust. Eccl., 60; Goods of 
Willesford, 1 Notes of Cases. 404, S. C. 3 Cust. Eccl., 77; 
Goods of Bacon, 3 Notes of Cases, 644; Goods of Smartt, 4 
Notes of Cases, 38.) 

“In Dickinson v. Stidolph, 11 C. B. (N. S.), 341, a tes¬ 
tatrix on August 27, 1819, made a will, executed and attested 
in manner required to pass l>oth real and personal estate, 
making specific devises and Inquests, containing no resid¬ 
uary devise, appointing an executrix and “revoking 
all former wills, excepting two memorandums dated 
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May 10, 1819, which are to remain in force with this my 
last will.” After her death one memorandum only, dated 
May 10, 1819, was found, which was signed by her and 
attested sufficiently for a will of personal property, but 
not for a will of real estate, and which, though not styling 
itself a will, purported to dispose of her property with¬ 
out mentioning whether it was real or personal. This memo¬ 
randum was admitted to probate with the will, but by the 
law of England was not thereby established as to real 
estate. But in an action at law to try the title to the real 
estate it was held, after advisement, in a judgment deliv¬ 
ered by Mr. Justice Williams (the author of the Treatise on 
Executors, and a master of the law of wills) in l>ehalf of 
himself and of Chief Justice Erie and Justices Welles and 
Byles, that the memorandum was incorporated in and re¬ 
published by the will and operated on the real estate of the 
testatrix. 

“In Quihampton v. Going, 24 Weekdy Rep., 917, a tes¬ 
tator by his will declared, for the information of his trustees, 
that the amounts or values entered on a certain page of his 
ledger, dated fourteen days earlier than the will and signed 
by him, were the only advancements, either by way of gift 
or loan, previously made by him to any of his children. Sir 
George Jessel, M.R., held that the entries so signed on that 
page of the ledger must l>e regarded as part of the will and 
conclusive for the purposes of the will, although the sums 
entered therein differed from those in fact received by the 
children. 

In re Willey, 128 Cal., 1, the will devised all the estate 
to Carpenter and Boericke, in trust, for the uses and pur¬ 
poses set forth in certain deed of trust executed and de¬ 
livered three days l>efore the execution of the will. Held: 
that the deed in trust became a part of the will and should 
be taken and read in connection therewith. 
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In Fickle v. Snepp, 97 Ind., 285, the first item of the 
will read: “I direct that all my just debts, including what¬ 
ever may be due for principal and interest upon five notes 
which I have this day made to five of my children, iiz.: 
(naming them), for the purpose of making all my chil¬ 
dren equal in their advancements out of my estate.” Five 
notes to the parties named, signed by the testator, were 
folded up with the will, which was in the testator’s posses¬ 
sion at the time of his death. Held: that notes were to be 
regarded as a part of the will, and so held on the authority 
of Newton v. Seamen’s Friend Society, 130 Mass., 91, supra, 
and Fosselman v. Elder, 98 Pa. St., 159, and Fesler v. 
Simpson, 58 Ind., 83. 

In Fesler v. Simpson, 58 Ind., 83, the fourth clause of 
the will executed July 7. 1856: ‘‘to my son Walter Simpson 
and his children I give and l>equeath the tract of land de¬ 
scried in a deed to him made by me and my wife July 7, 
1856, to l>e helc^as therein provided; and it is my will, and 
I hereby direct mv executor, after my death, to deliver said 
deeds to mv said children, to whom the said land is con¬ 
veyed, it l>eing my intention to retain said deeds until my 
death.” 

The Court stated, without deciding the question, that the 
delivery of the deed to the grantee after grantor’s death was 
probably sufficient to pass title, and stated that if such was 
the fact the case need be pursued no further, but that inas¬ 
much as the Court was of the opinion that the deed became 
a part of the will the question of delivery need not be de¬ 
cided. and it was held that the grantee in the deed took 
as a devisee under the will, according to the terms of the 
deed, regardless of whether the delivery of the deed subse¬ 
quent to grantor’s death was a valid delivery or not. The 
Court, citing Redfield on Wills as follows: “Anv paper 
may be so referred to as to become a part of the will, and 







35 


make it necessary to refer to the paper in order to ascer¬ 
tain the real intention of the testator in the disposition of 
his estate (1 Redfield on \\ ills, p. 261, sec. 14) ; and then 
went on to say: “We are referred by counsel for the ap¬ 
pellant to the case of Thompson v. Quimby, 2 Brad., 449, 
which seems to decide the proposition that reference in a 
will to another document can be made only for the purpose 
of description. Thus the Surrogate says, p. 458: ‘Reference 
may l>e made in a will to another document for purpose of 
description, but there can 1* no valid testamentary dispo¬ 
sition unless contained in the will; and the testator can not 
in his will reserve the power of giving, or declare that he 
does give, by an instrument not formally executed accord¬ 
ing to the provision of the statute.’ Judge Redfield, in his 
work on Wills, vol. 1, pp. 265-6, note 38, evidently disap¬ 
proves of the case in Bradford and suggests that it is in 
conflict with Tonnel v. Hall, supra” (See Tonnel v. Hall, 
4 N. Y., 140, 144.) 

In the case of Dexter v. Harvard College, 176 Mass., 192, 
the Court had for consideration the construction of two 
wills. The testator under the first will bequeathed the in¬ 
come from $50,000 to the testatrix under the second will 
for her life, and directed that under certain conditions the 
principal be paid to Harvard College upon her death. The 
testatrix under the second will apparently disposed of her 
estate by reference to the first will. All the facts in refer¬ 
ence to the second will appear from the following from the 
opinion: “The questions raised under the will of Lucy 
Ellis have all been answered by what we have said in re¬ 
gard to the will of her brother, Calvin Ellis. By her ref¬ 
erence to her brother’s legacy of $50,000, without reciting 
at length the provisions of his will in regard to it, she 
adopts as hers for her property the disposition which he 
makes of that sum.” 
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In Harvy v. Chouteau, 14 Mo., 588, the deceased made 
out in his own handwriting what purported to be his last 
will, but which was unattested. Subsequently he went be¬ 
fore a notary public and executed in due form before wit¬ 
nesses a codicil, which l>egan as follows: “I have 
made an olographic will, which is made in duplicate 
*; I now declare it to be my last will.” This was 
held sufficient to entitle lx>th the olographic writing and the 
duly attested codicil to be probated as one will. 

In Gerrish v. Gerrish, 8 Oregon, 351, the testatrix by 
her will directed: “I direct that whatever may remain at 
my death of the personal property bequeathed to me by my 
late husband, James Gerrish, for my life, shall at my death 
l>e distributed in accordance with the provisions made in the 
last will of my said husband concerning the same.” Held: 
that the will should l>e read in connection with the last 
will of the deceased husband of testatrix, and that she died 
testate as to the residue of personal property left her by 
the terms of his will. 

In Baker’s Appeal, 107 Pa. St., 381, the first syllabus 
is as follows: 

“An extraneous, unsigned writing may, by force of a 
clearly expressed intention in the body of the will, consti¬ 
tute part of the will itself. The reference in the will must 
l>e complete and unambiguous. It can not be aided by ex¬ 
trinsic proof, but the identification of the writing referred 
to may !>e the subject of extrinsic parol testimony.” 

In Hal)ergam v. Vincent, 2 Yesey Jr., 223, it was said: 
“I !>elieve it is true, and I have found no case to the con¬ 
trary, that if a testator in his will refer expressly to any 
paper already written, and has so descril>ed it that there 
can be no doubt of the identity, and the will is executed in 
the presence of three witnesses, that paper, whether executed 
or not, makes part of the will; and such reference is the 
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same as if he had incorporated it, because words of relation 
have a stronger operation than any other.” 

In re Geisinger’s Estate, 11 Pa. Co. Ct. Rep., 168 (book 
not in library, and following is copy from Vol. 16, Am. 
Digest, Sec. 298): 

Testator executed certain deeds of all his lands, and in 
his will, executed the same day, he declared: “I have this 
day deposited with my executor the following deeds [de¬ 
scribing them] for safe keeping until my death. When this 
event happens, I command and require him to deliver the 
said deeds to the several grantees therein named.” Part of 
the land conveyed by one of these deeds was condemned 
by a railroad company, pending which proceeding the tes¬ 
tator died, and the damages awarded were paid to his 
executor, who had duly delivered the deeds. Held: that 
this delivery related back to the time of their deposit with 
him; and, the grantees 1>eing invested with title as of that 
date, the one whose land was taken is entitled to all the 
damages, and they do not l^ecome part of the estate to be 
divided. 

ASSIGNMENT No. 1. 

The Court Erred in Refusing to Dismiss the Bill at 
the Close of the Plaintiff's Testimony. 

At the conclusion of the plaintiff’s case the defendants 
made the following motion (Rec., pp. 73-74) : 

“Mr. Easby-Smitii : I now move to dismiss the plaintiff’s 
bill in this case. 

********** 

If your Honor please, as to the first allegation, of incom¬ 
petency, I submit there is no evidence here to show that 

he was incompetent at the time. 

********** 
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So far as the second point is concerned, of undue influence, 
1 submit there is not even a scintilla of evidence here tend¬ 
ing to show any undue influence by the defendant Dono¬ 
van, or by any other defendant or defendants. 
********** 

On the third proposition, on the matter of delivery, there 
is no dispute about the manner of delivery. The deeds were 
executed in August; a few months later were delivered to 
Father O’Brien, and later a letter of instructions was writ¬ 
ten to him.” 

The Court refused to pass upon the motion, stating: “I 
think it will l>e letter to hear the defendants’ evidence, be¬ 
cause if the case goes up then it will not be necessary to 
have it come back, whatever the Court of Appeals might 
think about it, in order to have it heard again.” 

The Court never in fact passed upon the question of undue 
influence or mental incapacity (see end of Court’s opinion, 
p. 22), nor did the Court below pass upon the question of 
testamentary devise; the decree being based entirely upon 
the ruling by the court l)elow that the delivery' of the deeds 
was ineffective. 

This assignment deals with the error of the trial Court 
in failing to dismiss the bill on the plaintiff’s showing, it 
being contended by the defendants that, there having been 
a valid delivery' of the deeds there was no evidence to war¬ 
rant a finding of incompetency or undue influence. 

As to undue influence we do not believe that the plaintiff 
has any serious idea of insisting upon this point, as the 
record is absolutely barren of any testimony or circumstances 
even tending to establish undue influence on the part of 
the defendant Donovan or anyone else. 

As to incompetency we submit that a single reading of 
plaintiff’s testimony is enough to establish the absolute com¬ 
petency of Mr. Mahoney to execute the will and deeds re- 
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ferred to or any other valid contract. I he plaintiff called 
numerous witnesses and the most that any of them could 
testify to were isolated instances of eccentricities and pecu¬ 
liarities typical of a man advanced in years and in failing 
health. On the other hand the testimony of the more intel¬ 
ligent witnesses of the plaintiff such as John Ii. King, 
the notary; Father O’Brien, the pastor; John Scrivener (real 
estate agent in charge of real estate of deceased), was to 
the effect that all were of the opinion that at the time in 
question Mr. Mahoney was capable of looking after his 
business matters and was able to understand and execute 
a valid deed or contract; that his mental condition was the 
same that it had been for several years past, and his decline 
in more recent years had been physical and not mental. 
Also the witness Samuel H. \\ alker, while testifying that 
on one occasion he found the old man nervous and excited 
and not in proper condition to make his will, yet he invited 
him to come back another day for that purpose, showing 
that he considered Mr. Mahoney capable of executing a 
valid will under proper conditions, and the same attitude 
is shown by the fact that later on this witness sent his son 
Robert H. Walker to see Mr. Mahoney and talk to him 
about fire insurance on his properties. 

It is submitted that the motion of defendants should have 
been granted and the bill dismissed on plaintiff’s showing. 

ASSIGNMENT No. 2. 

The Court Erred in Refusing upon All the Testi¬ 
mony to Dismiss Plaintiff’s Bill. 

Any possible suspicion that might by chance have crept 
into one’s mind as to the mental incompetency of Mr. 
Mahoney after hearing the plaintiff’s testimony must cer¬ 
tainly have been swept away after hearing defendant’s evi- 
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dence. Witness after witness of marked intelligence and 
understanding (who strongly contrasted with plaintiff’s 
witnesses, as is apparent even from the digest of the testi¬ 
mony) went upon the stand and not only gave their 
opinion as to his unquestioned ability to make a valid deed 
or contract, but gave good, substantial reasons for such 
opinion. In addition to the testimony of the witnesses 
King, Father O’Brien, John Scrivener, called by plaintiff, 
the defendants, among others, called the witness Giddings, 
Dr. Charles R. Luce, a prominent and old-established physi¬ 
cian of this city, who had attended Mr. Mahoney for years, 
and who attended him during his last illness, George 
Orange, his barl>er; Samuel Scrivener, a brother of witness 
called by plaintiff and his partner in real estate business; 
Darius Gaskins, a foreman in the Engineer Department of 
the District of Columbia; Frederick C. Loftus, an employee 
of the United States; E. H. Neumeyer, a well-to-do mer¬ 
chant of this city, all of whom testified to their absolute 
confidence in the sanity of Mr. Mahoney and his compe¬ 
tency to make a valid deed or contract. In addition to 
these the witnesses Catherine Donovan, Rosalie McGrath, 
Gilbert Brady, William Mahoney and Rosa Brady testified 
to the same effect, and while it might l>e said that they are 
all interested in one way or another, it can not 1)e said 
that there is anything in the case to discredit any of them 
personally, and their testimony of their acquaintance with 
and opinion of Mr. Mahoney’s mental condition is entitled 
to great weight. Even disregarding their stated opinions, 
their account of Mr. Mahoney’s doings, his actions and gen¬ 
eral conduct, are statements of the actions of a sane and 
competent man. 

We submit that the evidence is overwhelmingly to the 
effect that Mr. Mahoney was competent in all respects to 
execute the deeds in question, and that the Court should 
have so decided; and while of course it could not have 




dismissed the bill under its ruling that the delivery of the 
deeds was invalid, it could have and should, we submit, 
have made a finding that Mr. Mahoney was mentally com¬ 
petent. The failure to make a finding of fact against the 
existence of undue influence and mental incompetency is 
the subject of assignments of error numbers four, five 
and seven. 

Assuming that this Court will decide the question of 
the validity and effectiveness of the delivery’ of the deeds 
in favor of the contention of defendants, it would seem that 
it would simplify and bring this litigation to a final end 
if this Court would pass upon and decide the questions of 
undue influence and incompetency regardless of the failure 
of the trial Court to make a finding of fact in reference 
thereto. If it was error for the trial Court to decide that 
the delivery was not valid, and the evidence shows that 
plaintiff did not sustain his burden with respect to the alle¬ 
gations of undue influence and incompetencv, then it was 
plain error to pass the final decree, for with delivery out 
of the way the decree can only rest upon undue influence 
or incompetency, upon which questions the trial Court ex¬ 
pressly refused to pass. 

Also, if this Court decides that the deeds should l>e read 
into and taken in connection with the will, and that the 
grantees take as testamentary devisees, we submit that the 
case must be reversed, with instructions to the Court below 
to enter a decree in accordance with such decision; and per¬ 
haps, in order to preserve the rights of the appellee, to en¬ 
join the grantees named from claiming title under said deeds 
until the last will of said William L. Mahoney, which is 
now subject to caveat, is finally admitted to probate. 

Respectfully submitted, 

James S. Easby-Smith, 
Ralph B. Fleharty, 
Attorneys for Appellants. 
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BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 


This is an appeal by William J. Donovan and others from 
a decree made by Mr. Justice Stafford, cancelling deeds un¬ 
der which they were grantees on the ground that they were 
not delivered by the grantor. 


William L. Mahoney was the father of appellee and at 
he time of his death was about eighty-three years of age. 
He was a widower. In July, I9I3 , he called upon Major 
Walker, a business acquaintance of many years, to “fix a 
will for him (R. f 29), but as Major Walker found him 
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“nervous and excitable" he informed him that he was in no 
condition to make a will, (R., 29). In the following month 
he called upon John H. King, a notary public, seventy-six 
years of age, who, up to the year 1912, had executed pen¬ 
sion papers for him, and he informed Mr. King that he had 
come to him “to prepare his will,” (R., 110). He wanted 
the will made to divide all his property and Mr. King told 
him to bring him a list of his property and a statement of 
what he wanted done with it. Mr. Mahoney went back and 
took the list and statement showing how he wanted the 
property devised and Mr. King thereupon drew a draft of 
the will, (R., 110). Afterwards Mr. King suggested to 
Mr. Mahoney to divide his real property by deeds instead of 
by will, to deed the property to those that he wanted to have 
it—the deeds to operate to convey the real estate and the 
will to operate to convey the |>ersonal estate, both to take 
effect after Mr. Mahoney’s death, (R., 115). His reason 
for the suggestion was to save writing in the will, ( R., 123). 
Whereupon four deeds were drawn and executed covering 
all the real estate owned by him in his own right, nine 
parcels worth approximately $13,000.00. (two parcels in 
which Mr. Mahoney owned an undivided one-fourth interest 
as tenant in common with the appellee were not described 
in these deeds nor contained in the will), and at the same 
time the will was drawn and executed later, covering the 
personal estate. 

The will and deeds were handed to Mr. Mahoney by 
Mr. King about August 18, 1913: each was placed in an 
envelope and the five envelopes placed in one large envelope 
and sealed. Mr. Mahoney stated then that he was going 
to put them away for safe keeping, (R., 115, 121). The 
envelope containing the five documents remained in his 
custody from August t8. 1913, until two or three weeks 
before December 15, 1913. or about November 25, 1913.— 
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more than three months—when he handed it to his priest, 
bather (J Brien, who had called upon him at his home to 
administer the sacrament. Father O’Brien testified, “He 
told me that they were valuable papers, that he had no secure 
place there to keep them and I had a safe place, and he would 
entrust them to my care for safe preservation,” (R., 125). 
On December 15, 1913, Father O’Brien received through 
the mail a letter (R., 5), in reference to the package. The 
sealed package was in the possession of Father O’Brien at 
the time of Mr. Mahoney’s death, March 15, 1915. 

Appellee is the only child and heir. Upon learning of 
the deeds and will after his father’s death he filed a bill in 
equity against the grantees in the four deeds, three of 
which at that time, March 23, 1915, had been recorded, 
claiming that title to the real estate had not been divested 
thereby because said deeds had never been delivered in the 
lifetime of his father, because at the time of their alleged 
execution his father was incapable in law of executing a 
valid deed or contract and because of undue influence. A 
caveat to the will was also filed and is pending. 

The case was certified to and heard in open Court by Mr. 
Justice Stafford, sitting as an Equity Court, without a jury. 
The Court, upon the law and facts, found (R., 19), that it 
was the evident intention of Mr. Mahoney to make a testa¬ 
mentary disposition of his property and he executed the 
deeds under the belief that they would operate as a testa¬ 
mentary disposition of his real estate, that they were always 
subject to his control and dominion, that no title passed 
thereunder during his lifetime and they were inoperative 
for that purpose after his death (R., 19). 

A decree was thereupon entered cancelling the deeds as 
clouds upon the appellee’s title to the real estate involved. 
It is from this decree that the appellants appeal (R., 22). 

The sole question of delivery is therefore before the Court: 




the questions of undue influence and mental incapacity not 
having been decided by the trial court, are not here for 
review. 

ARGUMENT. 

Appellants assign eight errors for review, but for the 
reasons stated by appellee in his motion filed to strike out 
the assignment of errors, only one assignment, the sixth, 
is appropriate. Appellee surely cannot be called upon to 
argue matters not called to the attention of or ruled upon by 
the trial court; in other words error cannot be predicted upon 
matters not called to the attention of the trial court and 
upon which no ruling was made. 

POINTS AND AUTHORITIES 

In order to dispose of this appeal seven questions of law 
are involved: 

I. The action of the trial court is conclusive. 

II. Delivery—what constitutes, according to the Su¬ 
preme and Federal Courts. 

III. Parol Evidence admissible to show no delivery. 

IV. Intention at time of execution by grantor and de¬ 

posit with custodian controlling. 

V. Beyond recall—deeds must be placed to make valid 
delivery. 

VI. Doctrine of relation not applicable. 

VII. Testamentary disposition—deeds cannot operate in 
this case as. 







I. THE ACTION OF THE TRIAL COURT IS CON¬ 
CLUSIVE. 

There being only one assignment of error, the sixth, 
which can be noticed upon this appeal, the question occurs,’ 
m what manner did the trial Court err—was it in the find¬ 
ing of fact or application of the law ? The assignment is 
silent regarding this. 

The appellants cannot claim that the facts ascertained 
and determined by Judge Stafford, who heard and weighed 
the evidence, were not justified because those facts were so 
obvious that they themselves at the trial assumed the posi¬ 
tion the Court took that the deeds had not passed beyond 
the dominion and control of the grantor and were subject 
to his recall (Opinion of Judge Stafford, R„ 19). It is 
evident from the controlling authorities cited from the 
Supreme and Federal Courts that the Judge did not err in 
the application of the law. Therefore, according to the 
Federal Court decisions following, unless the appellants 
can demonstrate from the record that the evidence did not 
justify the facts found by the trier or that he misapplied the 
law. the appeal must fail. 

Spacy vs. Ritter, 214 Ills., p. 266. 

(Bill to cancel Deed and remove cloud.) 

The question is one of fact only, and the finding of 
the Chancellor thereon should not be disturbed unless 
a good reason for so doing is disclosed by the evidence. 

The finding of a lower Court ought never to be dis¬ 
turbed upon a mere question of fact without some 
good reason for doing so is clearly apparent. If, upon 
a careful consideration of the whole of the testimonv 

J 
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bearing on the question, the reviewing Court has a 
well founded doubt as to how the question should 
have been determined, without any clear conviction the 
one way or the other, the finding of the Court below 
should not be disturbed. 

It cannot be demonstrated from or by the record 
herein that the Chancellor erred in concluding that the 
alleged grantor did not intend to divest himself of the 
right to retake the deed into his own possession should 
he desire to do so; that it was, at most, only the in¬ 
tention of the grantor that the deed should become op¬ 
erative if he did not, during his lifetime, conclude to 
recall it and make some other disposition of the prop¬ 
erty. Such an intended dispositon of property is of a 
testamentary character, is ambulatory until the death 
of the grantor and can only be effected by an instru¬ 
ment in writing executed in conformity with the statu- 
torv enactments regulating devises of real estate bv 
Wills. 

Metropolitan National Bank tv. Rogers, 53 Fed., 776, 779. 

In settling this question, making of conveyance, we 
must assume, prima facie, they are correct, and as such 
must be held unless error, plain and manifest, be 
shown. When the law has charged a tribunal with 
the duty of examining the testimony and ascertaining 
the facts, its determination is and must be a finality, 
unless it be made to appear that such findings were 
contrary to the weight of the testimony. To say the 
proofs would permit a contrary finding and ask the 
Court to so find will not avail. The facts having been 
ascertained by the tribunal whose duty it was to find 
them, they will not be set aside unless clearly in con¬ 
flict with the weight of the evidence upon which they 
were made. That such is the weight given to findings 

O O o 

of facts in federal tribunals, 

Kimbal vs. Arms. 129 U. S., 525; Camden vs. 
Stuart. 144 U. S., 105; Crawford tv. Neal, 144 U. S., 
585; Tilghman tv. Proctor, 125 U. S., 137; Callaghan 
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vs. Myers, 128 U. S., 619; Furrer vs. Ferris, 145 U. 
S., 132, will show. 

Certainly equal, if not greater, weight should be 
given to such findings where a Court, not delegating 
its power to a master, has itself weighed the testimony, 
and ascertained the facts, as is here the case. Tested 
by this standard the findings of the Court must stand. 

Tobey vs. Kilbourne, 222 Fed., 760. 

Suit in equity to set aside a conveyance for fraud. 

It is the established rule that the findings of the trial 
Court in a suit in equity must be taken as presump¬ 
tively correct, and that unless an obvious error has in¬ 
tervened in the application of the law, or some serious 
or important mistake has been made in the considera¬ 
tion of the evidence, the findings will not be disturbed 
by the appellate Court. This rule is especially applica¬ 
ble in a case in which as here, the testimony was taken 
in open Court, when the trial Court had the oppor¬ 
tunity to observe the demeanor of the witnesses and 
their manner of testifying, and the appellate Court has 
before it only a condensed printed statement of the 
evidence as it is presented under the new equity rules. 

Thorndyke vs. Alaska Mining Co., 164 Fed., 657. 

Brandt vs. United States, 198 Fed., 449. 

Childs vs. Williams, 212 Fed., 151. 

This was an action brought to cancel a Warranty 
Deed whereby for an expressed consideration of $2, • 
900 the grantor purported to convey to the grantee 
certain real estate subject to a mortgage which the 
grantee by the terms of the deed assumed. 

There is much irrelevant and immaterial evidence 
in the record, but the following facts are established 
beyond dispute: John Williams and wife on Dec. 2, 
1904, executed a warranty deed for the land in con- 
• troversy, and according to the allegations of the bill 
filed it for record Dec. 5th, following, with the Re- 




8 


corder of Deeds. The Deed remained at the Record¬ 
er’s office until March 2, 1905, when it was mailed to 
John Williams, who received it and retained the cus¬ 
tody thereof until his death on July 8, 1910, when the 
same was found among his papers. No consideration 
ever passed between grantor and grantee, but the gran¬ 
tee, having obtained possession of the deed after the 
death of the grantor, offered to pay to the heirs and 
next of kin of W illiams the consideration named in 
the deed. From the date of the deed till his death the 
grantor remained in possession of the land described 
therein and received the rents and profits thereof. The 
grantor also made repairs upon buildings on the land 
and purchased wire for fencing purposes. 

The evidence concerning which there is a conflict 
was introduced on the issue of whether the deed was 
ever delivered to the grantee and accepted by him dur¬ 
ing the life time of the grantor. Four witnesses tes¬ 
tified that subsequent to the death of the grantor the 
grantee declared that lie knew nothing of the deed until 
it was found among the papers of the deceased gran¬ 
tor. This testimony is denied by the grantee. Mrs. 
Childs and her daughter testified that in July, 1905, 
the grantor at his home produced the deed and gave 
it to the grantee, and the latter accepted it, but im¬ 
mediately returning it to the grantor, saying it would 
be all right he would leave it there. 

Upon the foregoing testimony and such other evi¬ 
dence as was material, the trial Court found there had 
been no delivery of the deed and entered a decision 
canceling the same. 

We are not prepared to say that the trial Court 
made a serious mistake in the consideration of the evi¬ 
dence, nor do we find that an obvious error intervened 
in the application of the law; therefore the decision 
appealed from must be considered as presumptively 
correct. 

Gorham Mfg. Co. Z's. Emerv-Bird-Thayer Dry 
Goods Co.. 104 Fed., 243. 
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United States vs. J. Horace Marshall, Adminis- 
trator, 210 Fed., 595. 

1 he principal errors assigned relate to what the trial 
Court said in its opinion. The opinion is not a ruling 
ot the Court upon which error may be assigned. It is 
not a part of the record so far as determining whether 
the judgment rendered should be affirmed or reversed. 
W e look to the rulings made and excepted to for error 
or otherwise, and in a case like this to the evidence and 
the decree and if there is evidence to support the find¬ 
ing of the trial Court, we do not interfere unless, as 
above stated, we find that a serious mistake in the con¬ 
sideration of the evidence has been made or an obvious 
error has intervened in the application of the law. 

The trial Court in its opinion used the following 
language: ® 

"It is true that, generally speaking, the recording of 
a deed takes the place of livery of seisin, is cogent evi¬ 
dence of delivery, and may, perhaps, in the absence of 
opposing evidence justify a presumption of delivery.” 

Counsel for appellant cited this language as showing 
that the trial Court misconceived the law as estab¬ 
lished by the Supreme Court of Missouri in this, that 
the registry of a deed in Missouri alwavs gives rise to 
a presumption of delivery. But Counsel conceded that 
this presumption is a rebuttable one. A rebuttable pre¬ 
sumption is not a fact. When the facts appear, they 
may entirely overthrow this presumption, and that was 
the meaning the trial Court intended to convey. It 
would not be claimed, if the evidence showed, that 
Williams when he received the deed from the Recorder’s 
office, publicly destroyed the same by burning it that 
there was still a presumption of delivery arising from 
the recording thereof. We do not desire to pursue the 
subject further. \\ e are satisfied that there is evidence 
from which the Court could find that there was no de¬ 
livery, and, as there was no serious mistake in the con¬ 
sideration of the evidence and no misapplication of the 
law, the decree must be affirmed. 


i 
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United States vs. Marshall, 210 Fed., 595. 

This is a proceeding by the government to cancel a 
patent alleged to have been obtained by fraud. 

On this appeal the controversy is purely one of fact. 
The questions raised are: First, was the Court below 
wrong in holding that the Deed from Barnes to Bates 
was genuine? And, second, was it wrong in holding 
that Bates was a bona fide purchaser for value? 

To secure a reversal upon such a basis as that just 
mentioned, the appellant must convince us not only 
that the trial Court may have been wrong, but that it 
was manifestly wrong. There must, under the hold¬ 
ings of this Court, have been an “obvious error” of law 
or a serious mistake in dealing with the facts. 

Harrison rs. Fite, 148 Fed., 781. 

Mastin vs. Noble, 157 Fed., 506. 

State of Iowa vs. Carr, 191 Fed., 257. 

Harper z’s. Taylor, 193 Fed., 944. 

DeLaval Co. vs. Iowa Co., 194 Fed., 423. 

The error must be “clear and palpable.” 

Babcock vs. DeMott, 160 Fed., 882. 

The conclusion of the trial Court is presumptively right. 

State of Iowa vs. Carr, supra. 

Some distinction relieving from this rule is claimed 
in the present case because the testimony was not 
taken before the judge but before an examiner and it 
is said that under such circumstances this Court is in 
as favorable a situation to deal with the matter as 
was the Court below. But the question is not so much 
one of situation to decide as of where the law places the 
primary determination of questions of fact. While no 
doubt the circumstances that the District judge person¬ 
ally heard the witness tends to strengthen the pre¬ 
sumption in favor of his conclusion * * * the fact 
that he did not hear such witnesses * * * does not 
destroy the presumption. To hold otherwise would 
in effect be to make this the Court of first instance. 










The district judge is not in such matters as a mere 
conduit. It, not this Court, is the trial Court. Our 
functions are simply to guard against manifest error 
on its part, and this is true whether such arises upon 
hearing witnesses or upon reading a record. 


II. DELIVERY. 

The question of delivery of deeds has been before the ' 
Supreme Court of the United States on several occasions, 
it first arose in Tompkins vs. Wheeler, 41 U. S. (16 Pet¬ 
ers), 106, 119, where the Court said: 

“It is not true that the Deed remained in the pos¬ 
session of Wheeler (the grantor), it was sent to the 
Clerk’s office to be recorded. It was, of course, placed 
in the hands of the Clerk, to be recorded for the uses 
and purposes expressed in the Deed and of course for 
the benefit of the creditors named therein. It was put 
out of the possession and control of the grantor. The 
grantees in the Deed are numerous and all could not 
have possession of it. It is laid down in Sheppard’s 
Touchstone, 58, that if a Deed be delivered to a 
stranger for the use of the grantee, without any condi¬ 
tion annexed, making it an escrow, it is a delivery to 
the grantee. The delivery to the Clerk to be recorded 
may well be considered as falling within this Rule. 
This principle is fully recognized in the case of Dae vs. 
Knight, 5 Barn & Cress, 692, that a delivery of a deed 
to a third person, for the use of the party in whose 
favor it is made, where the grantor parts with all con¬ 
trol over the Deed, is effectual and operates from the 
instant of such delivery.” 

Its next utterance occurred in Younge vs. Guilbeau, 70 
U. S. (3 Wall.), 636, 641. 

“The evidence offered, so far as appears by the 



record, showed that the grantor never parted with its 
possession, except as may be inferred from the fact of 
its registry. And the grantee testified that he never 
knew of its existence until after the death of the gran¬ 
tor, among whose papers it had been found; and that 
he never claimed any interest in the property. Yet the 
Court instructed the Jury that as there was no contest 
of creditors against the Deed the instrument was bind¬ 
ing whether delivered or not. In this instruction there 
was also clear error. The delivery of a deed is essen¬ 
tial to the transfer of the title. It is the final act, 
without which all other formalities are ineffectual. To 
constitute such delivery the grantor must part with 
the possession of the Deed, or the right to retain it. 
Its registry by him is entitled to great consideration 
upon this point, and might, perhaps, justify, in the 
absence of opposing evidence, a presumption of deliv¬ 
ery. But here any such presumption is repelled by the 
attendant and subsequent circumstances. Here the 
registry was of course made without the assent of 
the grantee, as he had no knowledge of the existence 
of the deed, and the property it purported to convey 
always remained in the possession and under the con¬ 
trol of the grantor.” 

In Parmalee™. Simpson. 72 U. S. (5 Wall.), 81, 86, the 
Court again said: 

“Delivery is one of the essential parts to the execu¬ 
tion of a deed; nothing passes by a deed until it is 
delivered.” 

The last occasion it had to pass directly upon the ques¬ 
tion arose in Gould Z’s. Day, 94 U. S.. 412. 

“Now. while it is the law that the delivery of a deed 
is essential to pass an estate, and there can be no de¬ 
livery without a surrender of the instrument or the 
right to retain it, such delivery will be presumed, in 
the absence of direct evidence from the concurrent 
acts of the parties recognizing a transfer of the title.” 




Of course it is elementary that 

“A deed takes effect only from the time of its de¬ 
livery; not from its date.” 

U. S. vs. LeBaron, 19 Howard, 73, 79. 

County of Calhoun vs. Emigrant Co., q? U S 
124. ' ” 


The Federal Courts have repeatedly dealt with the ques¬ 
tion and the applicable leading cases are: 

Brumby vs. Jones, 141 Fed., 318. 

“Delivery is an essential part to the due execution 
of a mortgage as of a deed”. Citing 

Parmalee vs. Simpson, 5 Wall., 81. 

Younge vs. Guilbeau, 3 Wall., 636. 

“The real test of delivery is this: Did the grantor 
by his acts or words, or both, intend to divest himself 
of title. If so, the deed is delivered. To constitute 
delivery of a deed it must clearly appear that it was 
the intention of the grantor that the deed should pass 
the title at the time and that he should lose all control 
over it. This intention may be established by his 

a r+c J 


In Howard Insurance Co. vs. Silverberg, 94 Fed., 921, 
the Court said: 

“The controlling question presented in this case is 
w hether the undertaking on appeal was executed with¬ 
out the state of California. No instrument is executed 
until it is delivered. To constitute a delivery, the 
obligor must do some act which places the instrument 

eyond his control and beyond his power of revoca¬ 
tion. 

Citing Duer vs. James, 42 Md., 492. 

Younge vs. Guilbeau, 3 Wall., 636. 
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In Harmon vs. Harmon, 70 Fed., 894, the Court said: 

“A delivery of deeds pursuant to an oral contract 
under which the grantees were to have the lands after 
the erantor’s death, to one of the grantees, as the exec- 
utor of the grantor, to he opened after his death, is not 
a delivery such as will immediately pass the title, and 
if the deeds are afterwards recalled, the transaction is 
a nullity.” 

In Wright vs. Bragg, 106 Fed., 25. the facts were: 

“Green placed the assignment in an envelope, near 
the top of which he indorsed the date of the instru¬ 
ment and further down, the name of Mrs. Farnsworth, 
followed by these words, apparently in pencil: ‘Left 
with James T. Green. In case of death to be delivered 
to James H. Farnsworth or his heirs.’ ” 

“The difficulty in the case is that, giving the larg¬ 
est possible effect to the evidence, it does not show a 
delivery of the note, mortgage, and assignment, or 
either of them to the supposed donee. The most it 
would show is that the papers were deposited with the 
grantor’s agent to be by him delivered to the grantee 
in case of her death, and this was not a good and com¬ 
plete delivery in law to pass title. There was in fact 
no delivery at all to the donee. There is no evidence 
that he knew anything about the transaction. There 
was no delivery to anyone representing the donee or in 
his confidence. The evidence treated as competent, but 
shows that it was left with Green to be delivered to the 
donee upon the donor's death. Green was her agent, 
and the assignment, note and mortgage, was still under 
her control. Her Agent’s custody was her custody. 
And therefore there was no more a delivery to the 
donee than as though she had kept the papers in her 
own personal possession. The authorities on this ques¬ 
tion are quite uniform and satisfactory.” 






In Bowen vs. Kutzner, 167 Fed., 281, 297, the subject of 

gift of personal property was involved and the court said: 

“Gifts inter vivos of personal property to be ef¬ 
fective must be accompanied bv the delivery of the 
possession, the donor parting with all present and 
future dominion over it; the donor must be divested 
of, and the donee invested with the right of property 
in the subject of the gift; it must be absolute, irrevo¬ 
cable, without any refernce to its taking effect at some 
future time; and without such proof, clear and ex¬ 
plicit, the gift fails. No mere promise or declaration 
of intention to give will suffice, however clearly the 
same may be established. Nothing short of a com¬ 
plete and unconditional delivery is sufficient to con¬ 
stitute a valid gift, and until delivery, the gift is in¬ 
choate and revocable. “ 

The question has been before this Court on two occa¬ 
sions, first, in the case of Carusi vs. Savary, 6 Appeals, 330, 
345* where it was said : 

“No deed of conveyance is complete until it is, not 
only executed, but, actually, freely and voluntarily 
delivered. ” 

In the other case. Walker vs. Warner, 31 Appeals, 76, 
89, the Court said : 

“The intent of the parties is to be determined by 
what occurred at the time of the transaction.” 

In that case the deed was found in the possession of the 
grantee a great many years after its execution and after the 
grantor’s death and the law presumed a delivery, besides the 
evidence showed a delivery in the grantor’s lifetime to the 
grantee herself. 

The Supreme Court therefore has established the law to 
be, in order to constitute a valid delivery, “the grantor must 
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part with the possession of the deed or the right to retain 
it." The Federal Courts adopting this rule hold further: 

“It must clearly appear that it was the intention of 
the grantor that the deed should pass the title at the 
time and that he should lose all control over it." 

At the threshold of this case it must be noticed and not 
forgotten that the deceased set out to make disposition of his 
estate by will—he wanted to fix his affairs by will so that 
upon his death certain persons would get his estate. There 
is no intimation that he wanted or intended anybody to 
have any portion of his estate in his lifetime or that the deeds 
were prepared with any such motive. Mr. King was asked 
(R., 115), “You suggested to him that a more feasible way 
to dispose of his real estate than by will was by deed?" and 
he answered, “I did," and thereupon he was asked. “The 
deeds to operate to convey the real estate and the will to 
operate to convey his personal estate, both to take effect 
after the death of Mr. Mahoney?" and the answer was em¬ 
phatic. “that was his intention." Of course that was the 
intention of both Mr. Mahoney and the Notary, and they 
assumed that delivery after death could be made and that 
the deeds would take the place of a will as to the real estate. 
Mr. King also testified (R., 123) when asked, “What did 
you say to Mr. Mahoney on the occasion that you advised 
him to draw deeds?" “I told him that it would save con¬ 
siderable writing of the will to designate each part of the 
property to the parties, and the most simple way of doing 
it.” 

All that was in Mr. Mahoney’s mind was to make a testa¬ 
mentary disposition of his estate. He said to Walker in 
July, 1913 (R., 29), that he wanted him to “fix a will for 
him,” and to Mr, King the following month he said (R., 
no), that he had come to have him “prepare his will.” 






Surely there can be no question about it that Mr. Mahoney 
believed he was accomplishing the same purpose by making 

the deeds as he would had the real estate been included in 
the will. 

Judge Stafford, after very careful consideration of the 
case, said on this point (R., 20) : 

So far as the question of intent is concerned, the 
only intent he seems to have had was to make a testa¬ 
mentary disposition. He looked upon himself as ac¬ 
complishing the same purpose by the deeds so far as 
the real estate was concerned that he was accomplish¬ 
ing b^ the will so far as his personal property was 
concerned.” 

I herefore with the evidence of his intention or state of 
mind at the time of the making of the deeds indelibly stamped 
in the case, it is not difficult to determine from what fol¬ 
lowed that there was no delivery of the deeds or intention 
to part with their possession. 

With the known intention of Mr. Mahoney that the deeds 
should be delivered after his death and operate with his 
will after his death, he took the deeds and the will to his 
home in a sealed envelope. When they were delivered to 
him bv the Notary he told the Notary that he was going to 
“put them away for safe keeping,” (R., 115). Upon Mr. 
King being asked, on cross examination, “did he state to 
you on that occasion why he wanted to deposit them with 
Father O’Brien?”, he answered, “He told me for safe keep 
ing,” (R., 121). 

Father O’Brien testified (R., 125) that Mr. Mahoney 
handed him the package and he said, “He told me that they 
were valuable papers, that he had no secure place there to 
keep them, and I had a safe place, and he would entrust them 
to my care for safe preservation.” Upon cross examination 




Father O’Brien was asked, “When he gave you this pack¬ 
age of papers, what did he tell you he wanted you to do?’’, 
and he answered, “He told me I should take care of those 
and see that, if anything should happen to him, as he would 
direct, to deliver them to their hands.” 

The record in this case is absolutely barren of a single 
fact, word or circumstance indicating that Mr. Mahoney 
intended to deliver the deeds in his lifetime or that they 
should operate in his lifetime or divest him of the title to 
his property; on the contrary the record conclusively shows 
that he intended their delivery after his death and that 
he was led to believe that he could accomplish by that 
means what he wanted to do by W ill and that he died with 
that belief. 

Appellants virtually conceded at the trial that the deeds 
had not passed beyond the control and dominion of Mr. 
Mahoney and were always subject to his recall, but con¬ 
tended that inasmuch as he did not exercise that right or 
privilege the deeds became effective upon his death by op¬ 
eration of the fiction of relation. (See opinions of Judge 
Stafford reciting the contention (R., 74 and 19.) 

Such contention is supported by a few authorities but is 
against the weight of authoritv and contrary to the law as 
established by the Supreme Court of the United States and 
the Federal Courts. 

Devlin Real Estate, Vol. 1, Sec. 282. 

Cases, alSeTunder “Beyond Recall.” 

In Arnegard vs. Amegard. 75 N. W., 797, 804, the Court 
characterized such contention thus: 

“There are authorities which uphold such transfers 
(delivery of deeds to third persons) even though the 
grantor reserves a right to recall the deed at any time 
before his death, provided he does not do so. But we 
regard these adjudications as indefensible on principle. 
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Such a transaction is nothing more than a testament¬ 
ary disposition of property.” 

Mr. Mahoney was not a generous man—not such a man 
as would give away his property in his lifetime. 

Mrs. McQuigg testified (R. 43) : 

“Uncle William was very close fisted and miserly. 

1 never heard of any munificence or charity on his 
part. He was not a man who would dispose ot his 
estate in his lifetime to his disadvantage. He was not a 
man to part with anything he had as long as he could 
hold it. He was more desirous of grasping more—of 
having more property.” 

Father O’Brien had been his pastor for twenty-seven 
years (R., 125), and upon being asked (R., 126) whether 
Mr. Mahoney was charitable towards the Church, said: 

“That is relative, Mr. Mahoney, in my judgment, 
was a man more or less who had acquired some little 
property by hard knocks, and he clung to it to the last. 
I think he paid about six of seven dollars a year to 
the church. That is all I ever got from Mr. Mahoney 
as far as supporting the Church was concerned.” 

Miss McGrath testified (R. 100): 

“I did think he was foolish concerning his own in¬ 
terests and told him that I thought he ought to take 
his money and spend it on himself and go to Provi¬ 
dence Hospital and have himself taken care of, but 
he thought it was too much money. He asked me 
what I thought he could get a room in the hospital 
for and I told him about fifty dolars a month and he 
said, ‘Oh, my, that is too much money.’ He asked me 
to go to the Little Sisters of the Poor for him and 
find out whether he could get in.” 

Mrs. Donovan testified (R., 95) : 

“My Uncle who was about eighty years of age was 
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very saving, but was not stingy, he gave my children 
a quarter at Christmas.’’ 

Mr. Scrivener when asked (R., 32) : 

“Was or was not Mr. Mahoney a shrewd business 
man in his money affairs and concerning his prop¬ 
erty/’ said: 

“He was very economical about his money; I never 
knew him to waste anything/’ 

Mrs. Zimmerman testified (R., 45) : 

“While she was living in the house Mr. Mahoney 
would walk up and down the floor, talk to himself, fuss 
and growl over things that nobody knew what he was 
talking about and he would go up in his room and he 
would sit and tap his feet on the floor and talk and 
mumble about his money and things like that, and if 
he had to spend a nickel for anything he would open 
his pocketbook and shake all over, afraid if he spent 
a nickel he would never have another cent.” 

Notwithstanding this testimony, appellants now contend 
—although they did not so contend in the trial court—that 
Mr. Mahoney, more than a year before his death, while, 
as they claim, in good health and mind, executed deeds for 
all his property and placed them beyond his control and 
dominion, intending thereby to divest himself of the title 
to all his property. We respectfully submit that such con¬ 
tention is preposterous. 

When Mr. Mahoney left the package containing the deeds 
and will with his pastor, did he suppose for an instant that 
he could not recall or get it at any time? An affirmative 
answer is so obvious that appellants conceded it at the trial. 
He had left his previous will with Mr. Scrivener for about 
five years. Mr. Scrivener testified (R., 31): 

“I had not seen ATr. Mahonev very often in the last 








four or five years,” and when asked the purpose of Mr. 
Mahoney’s last visit about two years ago, he said (R., 
30 •’ Several years previous to that time Mr. Mahoney 
had brought me a sealed envelope, which he said con¬ 
tained his will. It was so marked on the outside and 
he made this statement to me and asked me to put it in 
my safe and keep it for him and in the event of his 
death to take it to the proper parties. When he came 
to the office about two years ago he requested me to 
give him that package which I did.” 

The appellants find themselves swamped by decisions 
against the contention made in the trial court and therefore 
they now, for the first time, shift their position. 

This will not be allowed in an appellate Court. 

Morrison vs. Atkinson, 8 Am. & Eng. Anno. Cases, 
488. 

Brown vs. £urney, 201 U. S., 184, 190. 

It has now been established that the motive of the de¬ 
ceased at the time of the execution of the deeds was to make 
a testamentary disposition, i. e., that they should be de¬ 
livered and become effective after his death, and with this 
known purpose in mind the deeds and will were deposited 
by the deceased with his Priest because, after retaining them 
three months, he was (R-. 5) 

desirous to place them in safe custody having no se¬ 
cure place in my abode. I would most respectfully re¬ 
quest to place said package in your care, and at my de¬ 
mise you are hereby authorized to open said package 
and kindly deliver the enclosed envelopes to the persons 
to whom they are addressed.” 

It is manifest that if Mr. Mahoney had a safe-deposit 
box he would have placed the package in it. He put it in 
the care of Eather O Brien only because he had no safe place 
in his home to keep it and did not do that until more than 




three months after the execution of the papers. He had 
no intention to part with the control of the papers at the 
time of their execution or at any time within the three months 
and there is nothing in the letter, which was the composi¬ 
tion of Mr. King, indicating that he intended to lose all 
control of the papers and would not thereafter ha\e the 
right to call upon the Priest and get them as he had called 
upon Mr. Scrivener and gotten the first will. 

III. PAROL EVIDENCE. 

There can be no question regarding the right to show by 
parol that a deed has &£ legal existence for want of delivery. 
All cases found on the subject are controlled by this rule. 

Leppoc vs. Natl. Union, 32 Md., 137. H 4 (Judge Alvey). 

Evidence of delivery and acceptance of a Deed is 
always from the nature of things, intrinsic, being in 
no case furnished by the contents of the Deed itself. 
Delivery may be inferred from circumstances, and, gen- 
erallv the intention of the grantee to accept the Deed 
will be presumed, if nothing to the contrary be shown, 
as the law intends that a party will accept what is 
for his benefit. But to constitute a good delivery and 
acceptance, the intention of both grantor and grantee 
is essential, and whether there was such intention and 
consent on the part of both parties in reference to the 
Deed in question, was matter of fact to be found by 
the Jury. And the rule which excludes parol or verbal 
evidence to affect that which is written, was not at all 
infringed by the admission of such evidence to show 
that the instrument was void, or that it never had any 
legal existence or binding force, for want of due de¬ 
livery and acceptance. 

IV. INTENTION. 

It has already been demonstrated that delivery is essential 


to the validity of a deed and that the question of whether 
an instrument was or was not delivered can be shown by 
parol. 

We have also quoted the decisions of the Supreme and 
Federal Courts governing the question of delivery which 
show the essentials of a valid delivery. 

. We now propose to show that the intent or motive of 
the maker of the deeds at the time of their execu¬ 
tion and deposit with the custodian is the controlling factor 
when the Court has for its consideration and decision the 
question of delivery of a deed, and we respectfully submit 
that upon examination of the authorities cited, ante, there 
can be no escape from the conclusion announced by Mr. 
Justice Stafford, (R., 19). 

1 

Crane vs. Morris (Story J.), 31 Peters, 598, 618. 

In cases where the interests of third persons may 
be affected by the acts of others—where, as in the pres¬ 
ent case the rights of children are to be affected by the 
acts of parents, it is most material to ascertain the 
intent with which these acts were done. The intent 
may restrain, enlarge or explain the acts, so as to change 
their whole effect in point of evidence. The acts done 
with one intent may press strangfcdv in point of pre¬ 
sumption one way, with another intent, they may afford 
an equally cogent presumption the other way. How is 
this intent to be ascertained? It may, indeed, accom¬ 
pany and qualify the acts; but it may on the other hand, 
arise and be exclusively provable by extrinsic circum¬ 
stances. Are these extrinsic circumstances to be shut 
out from the cause, if they are the sole means of dem¬ 
onstrating the intent? If not, upon what ground are 
they to be excluded, when they may confirm or quali¬ 
fy or repel any inferences of intent deducible, ordinarily 
from the acts standing alone? No rule of evidence 
exists, which in our judgment, could justify such a pro¬ 
ceeding; and no authority has been cited, at the bar, 




in favor of its adoption. One of the grounds of ar¬ 
gument at the bar is, that the hostile acts relied on arose 
from the execution of certain deeds of lease and re¬ 
lease, the intent of which might be gathered from the 
contents of the writings. But the question was not 
what were the contents of these deeds, as matters of. 
legal construction, but what was the intent with which 
the were made, or rather what was the estate out of 
which Morris and wife, the grantors, intended to carve 
them. \\ ere they designed to be an execution of the 
powers and authority under the settlement deed ? Or, 
if an excess of these powers, were they intended not to 
be hostile to the interests conferred by the deed? * 

* The intent, then, was open to proof as matter 
in pais, and all the evidence, legally conducing to es¬ 
tablish it, was to be considered bv the fury in connec¬ 
tion. 

Mutual Life Ins. Co. 7 ’s. Hillmon, 145 U. S., 28^. 

A man s state of mind or feeling can only be mani¬ 
fested to others by countenance, attitude or gesture, or 
by sounds or words, spoken or written. The nature 
of the fact to be proved is the same, and evidence of 
its proper token is equally competent to prove it. 
whether expressed by aspect or conduct, by voice or 
pen. \\ hen the intention to be proved is important only 
as qualifying an act, its connection with that act must 
be shown in order to warrant the admission of dec¬ 
laration of the intention. But whenever the inten¬ 
tion is of itself a distinct and material fact in a chain of 
circumstances, it may be proved by contemporaneous 
oral or written declarations of the party. 

The existence of a particular intention in a certain 
person at a certain time being a material fact to be 
proved, evidence that he expressed that intention at that 
time is as direct evidence of the fact, as his own tes¬ 
timony that he then had that intention would be. After 
his death there can hardly be any other way of proving 





Schlicher vs. Keeler, 67 N. J. Eq., 635. 

A deed does not become operative until it is deliver¬ 
ed with the intent that it shall become effective as a 
conveyance. I o constitute a good delivery, it must 
appear from the circumstances of the transaction that 
it was the grantor s intention to part with the deed, and 
thereby put the title in the grantee. 

Fifer vs. Rachels, 27 Ind., App., 654. 

Evidence of one’s intention to give certain lands to 
certain persons, and evidence of the intent to deliver a 
deed of conveyance, are widely different. The grantor 
undoubtedly intended that the grantees named in the 
Deed should have the lands, but evidence to establish 
that intention is of little value in going to establish the 
intention to deliver a deed of conveyance. 

d he conveyance of title to land has always been sur¬ 
rounded by formalities and hedged in bv strictly en¬ 
forced rules of law, all of which are rendered neces¬ 
sary to prevent fraud and to establish a chain of title to 
property which from its very nature is indestructible. 
Adopting the language of the case of Osborne rs. Es- 
linger, 155 Tnd., 351, as decisive of the question in¬ 
volved. 

Byars Z's. Spencer, 101 Ills., 433, 434. 

In all cases the intention of the grantor to part with 
its possession and control enter largely into the question 
of delivery. When the facts show that the grantor did 
not intend to lose control of the deed, and still con¬ 
tinued to have power over the title without the consent 
of the grantee, there is not such a delivery as the law 
requires to render it a deed, and it cannot pass title. 

Dunbar vs. Meadows, 176 S. W., 1167. 

It is essential to the validity of a deed that there be 
a delivery. The question of delivery is generally one 
of intention of the parties, and there must be some act 
or declaration from which an intention to deliver may 
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be inferred, and they must be of such a character as to 
deprive the grantor of the possession and control of the 
instrument. 

Johnson Z's. Johnson, 44 S. C., pp. 364, 372. 

“In speaking of delivery, this Court said, in Carrigan 
z's. Byrd, 23 S. C., 89. ‘the delivery of a deed is com- 
]X)sed of two constituent parts, an intention to deliver, 
and an act evidencing a purpose to part with the con¬ 
trol of the instrument.’ ” 

Trumbawer Z'S. Rust, 154 X. \Y. Rep., p. 801. 

Cases almost without number have been before the 
Courts of other jurisdictions wherein such Courts have 
been called upon to determine whether a writing, pur¬ 
porting to convey real property, was a deed or a tes¬ 
tamentary conveyance. There is no conflict of author¬ 
ity as to what distinguishes a deed form a testamentary 
conveyance. If it pass a present interest or right, even 
though the enjoyment thereof be postponed until the 
deatli of the grantor, it is a deed; if it pass no present 
interest or right, but is dependent upon the death of the 
maker to consumate it. it is testamentary in its nature, 
notwithstanding it be denominated a deed and is a deed 
in form and in some essential characteristics. If testa¬ 
mentary in character, its validity will depend upon 
whether it was executed in the manner prescribed by 
the statute of wills, and if not valid it will not create 
even a trust in favor of the grantee. 

In determining whether or not a writing is a deed, 
the controlling question and the ultimate object of in¬ 
quiry should, in every case, be: What was the intent 
of the maker? If it was to postpone title and enjoy¬ 
ment until after his death, the writing is not a deed; if 
it was to confer title but to postpone enjoyment thereof, 
it is a deed. Recognizing the above as settled law, 
we find respondent contending that the writing before 
us was “a present conveyance of a future estate in fee, 
reserving to the grantor a life estate and right of 




possession," while appellants contend that it was “a 
testamentary instrument—an attempt to arrange the 
affairs of the grantors, prior to their deaths, in such 
manner as would save to them both the title and right 
of possession during their lives." 

An examination of the numerous cases wherein other 
Courts have been called upon to determine whether a 
writing was a deed or a testamentary conveyance shows 
that, while, in every case, the Court has sought to de¬ 
termine the intent of the makers and has held the writ¬ 
ing to be either a deed or a testamentary conveyance 
according as the ascertained intent of the grantor was 
to convey a present interest with enjoyment thereof 
postponed or was to postpone both the vesting of the 
interest and the enjoyment thereof, each case stood 
upon its own peculiar facts—the wording of the par¬ 
ticular writing, the declarations of the maker at the 
time of executing the writing, in fact all surrounding 
circumstances tending to reveal the intent of the maker. 
As different minds will naturally reach different con¬ 
clusions, though the evidence may be the same, it is 
not strange that we find, as we do, opinions from dif¬ 
ferent tribunals which cannot be harmonized, yet a 
careful reading of each opinion generally reveals some 
fact that clearly justifies the conclusion reached by the 
Court. After a careful review of the many cases, we 
are convinced that there is in fact but little conflict 
amonc: the authorities. 

Williams vs. Kidd, 151 P^p. 1. 

It is well settled that a person may make a convey¬ 
ance of property and place it in the hands of a third 
party to be delivered to the grantee named in it on the 
death of the grantor, and that such a delivery will be 
effectual to pass a present title to the property to the 
grantee, if the intention of the grantor is to make such 
delivery absolute and place it beyond his power there¬ 
after to revoke or control the deed. Where delivery 
is made under these circumstances and with this inten- 
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tion, it is fully operative and effective to vest a present 
title in the grantee, the grantor retaining only a life 
estate in the property, and the third party or depositary 
holds the deed as a trustee for the grantee named in it. 

On the other hand, it is equally well settled that, 
where a deed is deposited with a third party to be 
handed to the grantee on the death of the grantor, un¬ 
less this is accompanied by an intention on the part of 
the grantor that title to the property shall thereby im¬ 
mediately pass to the grantee, there is no delivery of 
the deed, and consequently no title is transferred. If 
the deed is handed to the depositary without any inten¬ 
tion of presently transferring title. Ijut. on the contrary, 
the grantor intended to reserve the right of dominion 
over the deed and revoke or recall it, there is no effec¬ 
tive delivery of the deed as a transfer of title. So, too, 
if it be the intention of the grantor when he deposits a 
deed that it shall only be delivered to the grantee by 
the depositary after the death of the grantor, and that 
the title is to vest only upon such delivery after his 
death, then the deed is entirely inoperative as constitut¬ 
ing an attempt by the grantor to make a testamentary 
disposition of his property. This may only be done by 
will executed as required by the law of wills of this 
state, and a deed, the purpose of which is intended to be 
testamentary, cannot be given effect. 

Tt is essential to the validity of a transfer of real 
property that there be a delivery of the conveyance 
with intent to transfer the title, and the true test under 
which delivery is to be determined is in ascertaining 
whether in parting with the possession of the convey¬ 
ance the grantor intended thereby to divest himself of 
title. If he did, there was an effective delivery of the 
deed. If not. there was no delivery. The solution of 
this question is grounded entirely on the intention of 
the grantor, and this essential matter of intention is 
a question of fact to be determined by the trial Court 
from consideration of all the evidence in a given case 
bearing upon the question. 

The evidence in this case is made up of facts and 
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circumstances occurring at the time of the making and 
delivery of the deed in question, and facts and circum¬ 
stances occurring subsequent to that time forming no 
part of the res gestae, but received in evidence as tend¬ 
ing to throw light on the intention of the grantor when 
he made and handed the deed to Kidd. 

After reciting the evidence in the case the trial 
Court said: “These matters in the main, make up the 
evidence under which the Court was to determine 
• whether, when \\ illiams delivered the deed in question 
to Kidd, he intended thereby to pass the present title 
in the property to the grantee.” The Court found that 
he did not. This finding of the Court, it is true, rests 
mainly upon inferences which it deduced from the facts 
and circumstances in evidence, but, if these inferences 
were fairly and reasonably deducible from them, the 
finding must stand. This Court cannot set aside the 
finding of a trial Court unless it appears that there is 
no evidence to support it, or the evidence is so clearly 
preponderating against the finding as made, that it can 
be said that there is no substantial evidence to sustain 
it. We are satisfied from a full consideration of the 
evidence that this cannot be said. 

Latshaw 7 ’s. Latshaw, 266 Ills., 44, 48. 

It (delivery) is a question of intention rather than what 
actually transpires between the parties. 

Kittoe vs. Willey, 99 N. W., 337. 

There must be a physical tradition of the deed out 
of the grantor’s possession, and there must be the in¬ 
tent to place it out of his control for the benefit of the 
grantee. 

Obviously all the circumstances—closeness of rela¬ 
tion to the depositary, naturalness of such selection as 
mere custodian for the grantor, ease of latter’s physi¬ 
cal access to papers as usually kept by the person select¬ 
ed as depositary, certainty or uncertainty of grantor’s 
belief in his approaching death; all these, besides the 
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spoken words—may vary the conclusion in different 
cases. 

The question of that intent was, as we have said, 
one of fact, to be answered by inference from all the 
circumstances surrounding the transaction. While the 
inference might well be doubtful, we are convinced 
that the doubt is very evenly balanced between the con¬ 
clusion reached by the trial Court and a contrary one; 
nay, we are by no means certain that we should not 
reach the same result. In such situation, we cannot set 
aside the finding of fact as to intent, which, standing, 
supports the judgment rendered. 

Babbitt vs. Bennett, 68 Minn., 260, 262. 

Delivery is a question of fact, and is mainly and pri¬ 
marily one of the intention of the grantor. The de¬ 
livery of a deed is complete only when the grantor has 
put it beyond his power to revoke or reclaim it. The 
important question in determining whether there has 
been a delivery is the intent of the grantor that the in¬ 
strument shall pass out of his control, and operate as 
a convevance. The existence or non-existence of this 
intent, however, must be determined from his acts, and 
not from some secret state of mind inconsistent with 
his conduct. This intention may be inferred from a 
variety of circumstances, but the circumstances must be 
such as to satisfactorily indicate the grantor’s inten¬ 
tion to presently part with the property, and to put the 
deed within the control of the grantee. 

Pethtel vs. Pethtel, 45 Indiana App., p. 664. 

After citing with approval Osborne vs. Eslinger, 
155 Ind., 351, and Fifer vs. Rachels, 37 Ind., App., p. 
275, the Court said: 

The evidence shows that in 1892 W. Pethtel, the 
grantor in the deed in question then a widower and the 
father of the codefendants, had a Notary draw up a 
general warranty deed to appellants for the 180 acres 
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of land in question. The Deed contained the following 
provision: 

“It is understood that, as a condition of this deed, 
the grantor is to have and hold possession of the prem¬ 
ises and occupy and control and manage the same as 
he may see lit during his natural life." 

One Meredith and the grantor had several times been 
talking about putting their “property in some shape" 
while they were living, and on September i, 1892, the 
grantor handed the deed in question, enclosed in an 
envelope, to Meredith, an intimate friend, saying: “Old 
chum, there is them papers. And now I want you 
to take care of them, and if I die before you, you give 
them to my Tom (meaning Wm. T. Pethtel).” Mere¬ 
dith after reading the first part and seeing to whom the 
deed was made, put it on the envelope and sealed it. 
At the time the deed was handed to him, Meredith was 
a widower. The deed remained in his possession until 
1896, when Meredith had remarried, and, not getting 
along well with his wife, he told Pethtel that he was 
having trouble with his wife, and that he was uneasy 
about the deed, and advised him to put the deed in 
“Dick’s” safe, meaning R. M. Yoho, a merchant at 
Cincinnati, Indiana. When the grantor reached Yoho’s 
store. Yoho and his son, Clyde were present. The son 
testified: “Well, he gave father an official sized enve¬ 
lope. and requested him to put it in the safe for safe¬ 
keeping and lie requested also that father keep that: 
that he might never call for it, but if not, someone 
would.” The father testified. “I was in my store and 
Mr. Pethtel handed me a package of papers and said, 
“Dick, I want you to put this in the safe and take care 
of it.” He came right around to the safe. I was be¬ 
hind the counter like—behind the safe. Mr. Pethtel 
said: “I may never call for this, but if T don’t, some 
person will—or somebody will—some person—I be¬ 
lieve was the remark.” 

Meredith survived the grantor who never called for 
the deed. The deed remained with Yoho until the day 
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after the death of the grantor, when it was handed by 
him to Wm. T. Pethtel, who had it recorded. 

\\ hen the deed was delivered to Yoho, the language 
accompanying the delivery clearly indicated that the 
papers were deposited there for safekeeping, and sub¬ 
ject to the call of the grantor. This would not con¬ 
stitute a delivery. The action of the grantor and of 
Meredith tended to show that the grantor and Meredith 
that the deed should be subject to the control of the 
grantor, and that he had not departed with dominion 
over it. 

Matson vs. Johnson, 48 W ash., 258. 

In coming to these conclusions we have not lost sight 
of the able argument and large array of authorities 
contained in the brief of appellant, to the effect that 
the delivery of a deed does not necessarily require any 
formal act on the part of the grantor: that it is often 
a question of intention, that a deed may become opera¬ 
tive while the manual possession is retained by the 
grantor. But in such cases, before the Court can find 
a delivery the intention to consummate the transaction 
so as to fully vest the title in the grantee must be clearly 
shown. 

In this case a Will and Deed were executed at the 
same time and as a part of the same transaction. 

Rice vs. Cary, 151 P4 c ’p. 135. 

The authorities on the subject (Delivery) are col¬ 
lected and discussed in detail in Williams vs. Kidd, 151 
P.. p. 1. decided July 30, 1915. Briefly stated, they as- 
tablish the doctrine that, while a deed may be handed 
to a third person—to be delivered to the grantee named 
in it at the death of the grantor, such delivery will be 
held to pass title only “if the intention of the grantor 
is to make such delivery absolute and place it bevond 
his power thereafter to revoke or control the deed.” 
The intention of the grantor in such cases is a question 
of fact to be determined by the trial Court “from a con- 
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sideration of all the evidence in a given case bearing 
upon the question.” The one essential to a valid de¬ 
livery is that the grantor should have intended then 
and there to finally part with the title. If he did not 
intend to divest himself of the title but intended only 
to make an arrangement which should, upon his death, 
operate to then transfer his title to the grantees named,’ 
he was in effect attempting to make a testamentary dis¬ 
position of his property—an attempt which would be 
ineffectual because the paper was not executed in ac- 
cordancc with the requirements of the Civic Code regu¬ 
lating the making of wills. 

Hitchens zs. Ellingsworth, 94 Atl., 903. 

A deed takes effect from its delivery and not from its 
record, and without a delivery it is void from the be¬ 
ginning. 

The question of delivery is purely one of intention to 
be determined from all the circumstances of the case. 

Kenney z’s. Parks, 137 Cal., 527, 531. 

To constitute delivery of a deed, it is not sufficient 
that there be a mere delivery of its possession, but this 
act must be accompanied with the intent that the deed 
shall become operative as such. 

Kavanaugh vs. Kavanaugh, 103 N. E., 65. 

Whether the deed was delivered so as to take effect 
as a present conveyance of the title must be determined 
from the words and acts of the parties in connection 
with the circumstances attending the transaction. The 
question is one of intention—whether the parties, at 
the time of the transaction in the saloon intended that 
the deed should then take effect according to its terms. 

The mere placing of a deed in the hands of a grantee 
does not constitute a delivery if the grantor did not in¬ 
tend that the title should then pass and he should lose 
control of the deed, and if he continued to exercise 
acts of ownership over the property as before, paid the 





34 


taxes, made repairs, and treated the property as still 
his own. 

It is indispensable to the delivery of a deed that the 
grantor shall part with control over it, with the inten¬ 
tion that it shall immediately become operative to con¬ 
vey the estate described in it. 

On the face of the deed it conveyed an absolute es¬ 
tate in fee simple without restriction, but the circum¬ 
stances arc inconsistent with the idea that the grantor 
intended it to operate immediately. 

Gomel vs. McDaniels, 269 Ills., 362. 

There can be no question as to the rule of law govern¬ 
ing the delivery of a deed in escrow and what is neces¬ 
sary to make such delivery effective to pass title. The 
delivery of a deed by the grantor to a third person for 
delivery to the grantee upon the grantor’s death is a 
valid delivery if the grantor intends by it that the deed 
shall pass out of his control and dominion. If he re¬ 
serves control of it or merely places it in the hands of 
a third person, not absolutely for delivery, but as a 
convenient place of deposit, it is not a valid delivery 
and is ineffective to pass title to the grantee. The in¬ 
tention of the grantor at the time of the delivery to 
the third person may be evidenced by words or acts or 
both, but however shown, it must appear that no con¬ 
trol over the deed was intended to be reversed by the 
grantor after delivering it to the third person. 

Walls vs. Ritter, 180 Ills., 616. 

Bill for Partition—Bill shows that George M. Simms 
died seized of 600 acres of land. He left five married 
daughters and three daughters of a deceased daughter, 
his only heirs. He was a widower, 78 years old and 
had abandoned housekeeping. For sometime prior to 
his death he had made his home with his daughters 
and grandson. 

On May 3 B i& 97 ’ he had an Attorney prepare a 
Will disposing of his personal estate, and also four 
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deeds disposing, in part, of his real estate. One deed 
conveyed, for a recited consideration of $4,000, the 80 
acres in controversy to appellant without any qualifica¬ 
tion. The other three deeds conveyed land to three of 
his daughters for nominal considerations. These four 
deeds and the will, by his directions, were placed in an 
envelope, sealed, and his name written on the envelope. 
After the death of Simms, the Executors of his Will, 
George Ritter and William Walls, the appellant, went 
to the Bank at Waverly and received from the Banker 
a private box which had been left in his custody by the 
decedent. The box was taken by the Executors into a 
back room and unlocked with a key which Walls pro¬ 
duced and in it was found a sealed envelope. They 
called the Banker, and, handing the envelope to him, 
asked him to open it and read its contents, which he 
did. The contents proved to be the Will above men¬ 
tioned and the four deeds referred to. The Banker 
testified that both Ritter and Walls had been there at 
different times in Simms’ lifetime, with the key to the 
box. The proof also shows that during his lifetime, 
and after the making of the Will and deeds, deceased 
told several persons that he intended to give Walls the 
80 acres in question and told others that he had given 
the land to him. 

The declarations made by the deceased, as proved, 
show an intention on his part to give the land to ap¬ 
pellant. but they have no hearing on the vital question. 
Did he give it to him by the execution and delivery of 
a deed of conveyance without which no title could 
pass? Held no delivery. 

Church vs. Gillman, Vol. 15, Wendells, p. 656. 

The delivery may be made to a stranger. The Touch¬ 
stone is referred to as authority by most of the cases to 
be found on the subject. It is there said, 1 Touch. 57, 
58, that delivery is essential to the validity of a deed, 
that the delivery may be made by the party himself, or 
any other by his appointment. So the delivery may 





be made to the party himself to whom it is made, or 
to any other authorized to receive it, “or it may he 
delivered to any stranger, for and in the behalf, and to 
the use of him to whom it is made, without authority, 
but if it be delivered to any stranger without any such 
declaration, intention or intimation, unless it he a case 
where it is delivered as an escrow, it seems that there 
is not a sufficient delivery. 

Munroe vs. Bowles, 54 L. R. A., p. 872, (Notes). 

It is also established by the great weight of authority, 
though there are a few cases to the contrary, that the 
grantor must part with all dominion and control over 
the deed at the time of its delivery to the third person. 

Citing numerous authorities including: 

Younge vs. Guilbeau, 3 W all., 636. 

McCalla 7 ‘s. Bane. 45 Fed., 828—appeal dismissed 
by Sup. Ct. U. S., 645, U. S., 646. 

Same note, p. 874. 

The question whether the grantor parted with all 
dominion and control over the deed at the time of the 
delivery to the third person is to he determined by ref¬ 
erence to his intention, which is to he ascertained from 
the facts and circumstances attending the execution of 
the deed and its delivery to the third person. 

Citing authorities. 

Dwinell vs. Bliss. 58 Vt„ 353. 

Delivery is essential to give effect to a deed; but 
delivery depends upon the grantor’s intention, and in¬ 
tention is a fact to be found by the trier: thus a record¬ 
ed deed where the master found that the grantor merelv 
left it in the possession of the grantee, but that she 
never delivered the deed, i. e.. as an operative convey¬ 
ance. 

Donahue vs. Sweeney, 153 P.. p. 708. 

It is a fundamental rule that, whatever method of de- 









livery is adopted, there must be a plain showing that 
the grantor by acts or words or both intended to divest 
himself (or herself) of title. 

Sappingfield vs. King, 49 Oregon, 102. 

Delivery is a question of intention, and may be ef¬ 
fected by any act or word manifesting an unequivocal 
intention to surrender the instrument so as to deprive 
the grantor of all authority over it or of the right of 
recalling it. * & 

If the grantor does not evince an intention to part 

presently and unconditionally with the deed, there is 
no delivery. 

Stevens vs. Stevens. 150 Mass., 557. 

It must appear that the grantor parts with the control 
of the instrument with the intention that it shall operate 
immediately as a conveyance of title, and that it passes 
into the hands or is placed at the disposal of the grantee, 
or of some other person in his behalf. 

To constitute a delivery it is not enough to show that 
the assignments passed into his hands: it must be shown 
that the testator delivered them to him with the inten¬ 
tion to pass the property. 

Undoubtedly a concealed intention that a delivery 
made with such formalities or declarations or under 
such circumstances, that the grantee believed, and was 
justified in believing, that the manual transfer was 
made with the purpose of passing the property to him 
and accepting it as such, could not prevail against the 
intention expressed or fairly to be implied, from the 
declarations or conduct of the grantor. 

Approved in Parrott, et al. Avery. 159 Mass., 

594 - 

V. BEYOND RECALL. 

The law seems to be well stated that no title passes un- 
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less the deeds pass beyond the control and dominion of the 
grantor with the intention that title be divested thereby. 

Devlin on Real Estate, Sec. 282, Vol. 1., p. 466. 

W hile there is some conflict of opinion upon the ques¬ 
tion. it is ruled by the weight of authority that where a 
deed is deposited with a third person, to be delivered to 
the grantee upon the death of the grantor if it be not 
previously recalled, the grantor reserving the right to 
recall the deed at any time, the delivery is not effectual. 

So long as a deed is within the control and subject to 
the authority of the grantor, there is no delivery. And 
whether in the hands of a third person or in the desk 
of the grantor is immaterial, since in either case he can 
destroy it at pleasure. To make the delivery good and 
effectual, the power of dominion over the deed must be 
parted with. Until then, the instrument passes nothing, 
it is merely ambulatory and gives no title. It is nothing 
more than a will defectively executed, and is void under 
the Statute. 

Arnegard zs. Arnegard, 75 X. \V„ 707-804. 

There are authorities which uphold such transfers 
(delivery of deeds to third persons) even though the 
grantor reserves a right to recall the deed at any time 
before his death, provided he does not do so. But we 
regard these ad indications as indefensible on principle. 
Such a transaction is nothing more than a testamentary 
disposition of property. Unless therefore we are able 
to discover from this record that the grantor absolutely 
parted with all control over the deed and intended it 
to operate as a present conveyance, subject to his life 
interest, we must adjudge the instrument void for want 
of delivery. The learned trial justice found in fayor 
of an actual delivery, and as he had before him the wit¬ 
nesses on whose testimony his finding is based, we will 
not disturb it unless it appears to be clearly erroneous. 

Cook z*s. Brown, 34 N. H.. 460, 475, 476. 

So long as the deed is within the control and subject 
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to the authority of the grantor, there is no delivery. 
And whether in the hands of a third person or in the 
desk of the grantor, is immaterial, since in either case 
he can destroy it at his pleasure. To make the delivery 
good and effectual, the power of dominion over the 
deed must be parted with. Until then the instrument 
passes nothing, it is merely ambulatory, and gives no 
title. It is nothing more than a will defectively exe¬ 
cuted and is void under the Statute. 

A delivery of a deed is essential to pass an estate as 
the signing, and so long as the grantor retains the legal 
control of the instrument, the title cannot pass any more 
than if he had not signed the deed. A deed may be 
signed * * * and so may it be delivered to a third 

person, to be delivered to the grantee. But the au¬ 
thority in such cases must be executed during the 
life of the grantor, otherwise it “availeth nothing,” 
for no man can create an authority which shall survive 
him. After his decease the right ‘‘is forthwith in the 
heir.” There must be a time when the grantor parts 
with his dominion over the deed, else it can never have 
been delivered. So long as it is in the hands of the de¬ 
positary, subject to be recalled by the grantor at any 
time, the grantee has no right in it, and can acquire 
none; and if the grantor dies without parting with his 
control over the deed, it has not been delivered during 
his life and after his decease no one can have the power 
to deliver it. The depositary must have had such do¬ 
minion over the deed during the lifetime of the grantor 
as the latter could not interfere with, in order to have 
anv control over it after his decease. 

Reaffirmed in:— 

44 N. H., 264, 269; 45 N. H., 505, 510; 47 
N. H., 479 - 

Leonard vs. Leonard, 145 Mich., 563. 

The deed in question was a statutory warranty deed 
and contained the following clause: 
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“This deed is not to become operative until after 
the death of the parties of the first part hereto. 

The grantee paid no consideration and did not 
know of the Deed until four years afterwards. 

The Custodian testified (p. 567) : “They said the 
Deed should be left in my care. After their death I 
was to present it to Frank Leonard.” 

Held—No delivery. 

Citing Mr. Underhill on Wills, (S., 37). 

The Courts in determining whether an instrument 
disposing of real estate is a deed or a will are guided 
by the following considerations: If the instrument, 
whatever its form or the mode of its execution, passes 
a present interest which vests from the time of its 
execution, it will be a deed, although the possession 
and enjoyment of the estate granted in it do not 
accrue to the grantee until a future time. On the 
other hand, if the instrument, though it is in form 
a deed, does not convey any vested interest, right, or 
estate until the death of the person executing it, it 
will be regarded as testamentary and revocable. 

Gardiner vs. Gardiner, 134 Mich., 90. 

The statement “signed, sealed and delivered in the 
presence of” above the signatures of the witnesses, 
does not necessary imply an actual delivery. Delivery 
takes place when the deed, either actually or con¬ 
structively by record, is placed beyond the control of 
the grantor. In determining this question of fact, 
the purpose of the grantor and grantee in making the 
deeds is an important factor. 

Linn vs. Linn. 261 Ills., 606. 

On May 3* Linn executed six deeds purport¬ 

ing to convey to his six children, in separate parcels, 
his 320 acres in Livingston County. 

The deeds were prepared by Ames, a minister of 
the gospel. Ames testified that a day or two before the 
deeds were prepared Linn came to him and said he 
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wanted to prepare his property for distribution among 
his children and desired to know the best way to do 
He had planned making a will, but Ames advised 
him a will would not be very safe and suggested making 
the distribution by deeds and delivering them in escrow 
as a better plan. A few days after this conversation 
Linn again called upon the witness and said he had de¬ 
cided to adopt the plan the witness recommended, 
whereupon the deeds were prepared. Ames testified 
that Linn inquired if he placed the deeds in the hands 
of some one for safe keeping whether he could with¬ 
draw them in case he decided to sell the land or a 
part of it. The witness told him he could do that and 
dispose of the property and do as he pleased with what 
he disposed of. Linn wanted the witness to keep the 
deeds to be delivered after his death, but the witness 
advised that as he was unsettled and moved frequently 
to deliver them to some one else, and he suggested 
Culbertson, a banker, as a proper man to leave them 
with. 1 he deed to each grantee was placed in a sepa¬ 
rate envelope numbered from one to six, and on each 
envelope was endorsed “James H. Linn.—This en¬ 
velope not to be opened during mv life.” At the same 
time a list of the deeds was left with Ames. Culbert¬ 
son, the person with whom the deeds were left by Linn, 
testified that when Linn handed him the bunch of en¬ 
velopes containing the deeds he asked the witness “to 
put them away for him and to keep’ them for him,” 
and that was all he said. 

The following propositions have been settled by repeated 
decisions of this Court: 

A deed delivered by a grantor to a third person for 
delivery to the grantee upon the grantor’s death may 
be a valid,'conveyance, but it is indispensable, in such 
cases, to the validity of the conveyance that the deed, 
when delivered to the third party, shall pass absolutely 
beyond the dominion and control of the grantor. If 
there is any reservation or control of the deed by the 









grantor—if he merely places it in the hands of a third 
person as a convenient place of deposit, still intending 
to retain control over it himself—it is not a valid de¬ 
livery and conveys no title. So long as the deed in the 
hands of the depositary is subject to recall by the gran¬ 
tor, the grantee acquires no right under it, and, if the 
grantor dies without parting with control over the 
deed, no one has authority afterwards to deliver it to 
the grantee. The circumstances of the delivery to the 
depositary must clearly show the grantor intended 
the deed to presently become operative. The intention 
of the grantor may be evidenced by words or by acts, 
or by both words and acts, but, however shown, it 
must appear that no control of the deed was reserved 
or intended to be reserved by the grantor after deliver¬ 
ing it to the depositary. 

Sexton vs. Loan & Trust Co.. 257 Ills., 551. 

Sexton in his lifetime owned premises 1340 Michigan 
Avenue and occupied them as his family residence until 
his death on October 28, 1903. He left a large amount 
of real and personal property which he disposed of by 
his Will executed June 26, 1902. 

Appellant is a brother of the deceased and claims to 
be the owner of the Michigan Avenue propertv by vir¬ 
tue of a warranty deed for an expressed consideration 
of $33,000.00, executed by Sexton and his wife August 
25, 1885. but not delivered until August 8, 1903, when 
Appellant claims it was delivered bv Sexton to Rev. H. 
P. Smyth for the use and benefit of appellant. * * * 

The only question in the case is whether the delivery of 
the package to Father Smyth was a sufficient delivery 
to vest the title in the grantee. 

On August 8, 1903. the deceased left Chicago for a 
trip abroad. He told the Rev. Hugh P. Smyth, who 
was a Clergyman living in Evanston and a relative of 
Sexton and had been intimate with him and the Sex¬ 
ton family for many years, that he wanted to see him 
before leaving. Father Smyth answered that he would 







be at the train to see Sexton off, and went there ten 
or fifteen minutes before train time. Sexton there 
handed him a package folded in brown paper, sealed 
with sealing wax. and having these words written on 
the wrapper, in Sexton’s handwriting: “Rev. Hugh 
Smyth, Evanston—This package to be opened only on 
the death of Patrick J. Sexton. Nothing contained 
therein are part of the estate of Patrick J. Sexton. 
They are the property of Fr. Smyth, who understands 
my wishes.” Smyth had been told nothing about the 
package or its contents. Sexton, when handing Smyth 
the package, said, “This is yours, 1 will write you from 
the other side, but do not disclose the contents of 
the package.” Smyth took the package home with him 
and put it in his safe, where it remained until Sexton’s 
return, when Smyth took it to Sexton’s home and 
handed it back to him. * * * After his death the 

package was opened and found to contain Sexton’s 
Will, the deed in question, various other deeds, notes 
payable to Sexton, trust deeds, etc. Appellant knew 
nothing of the deed until after his brother’s death. 

Numerous cases have been cited bv Counsel in 
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which, under varying circumstances, deeds have been 
held to have been delivered or not to have been de¬ 
livered, but they are of little assistance, for no two 
sets of circumstances are alike. 

What Sexton’s intentions were in regard to the 
package which he left with Smyth is only a matter of 
conjecture. Certainly it cannot be said that the mere 
act of placing the package in Smyth’s hands clearly 
indicated an intention to part with all control over the 
package and its contents (p. 554). * * * He 

merelv entrusted the package to him. * * * The 

testator had the power to change the Will, to revoke 
it. and make an entirelv different disposition of his 
propertv at anv time. How can it be said then that 
the contents of the package were placed beyond his 
dominion and control? If he retained control of a 
part of the package he retained control of all of its 
contents. 





Cole vs. Cole, 144 Mich., 676. 

Where a land owner executes deeds and deposits 
them with another with instructions to deliver them 
after his death, he has a right to recall them and de¬ 
stroy them, unless at the time of depositing them he 
intended to deprive himself of that right. 

Note to Renehan vs. McAvoy, 38 L. R. A. (N. S.), 942. 

If the grantor intended at the time he delivered the 
deed to the third person to part with all dominion and 
control over the deed, the delivery is not defeated by 
the fact that the latter was directed not to deliver the 
deed to the grantee until the grantor’s death. 

Citing cases. 

And in the following cases the delivery was upheld 
and the above rule applied on the ground that the evi¬ 
dence showed an intention on the part of the grantor 
to relinquish all control and all right to recall the deed 
at the time he delivered it to the custodian to be de¬ 
livered after the grantor's death. 

Many cases cited. 

The test of delivery is the relinquishment by the 
grantor of the custody or control of the deed. When 
he has formally executed and acknowledged it and has 
delivered it unconditionally to the grantee, or one act¬ 
ing for him. the conveyance is complete and the title 
has passed. Citing. 

Clark vs. Creswell, 112 Md., 342. 

The decided preponderance, both of decisions and 
dicta, is that unless A (the grantor) relinquishes all 
control over the instrument at the time of the delivery 
to X (the custodian), it differs in no wise from a will, 
because not until the moment of the grantor's death 
can it be regarded as definitely intended to be opera¬ 
tive; and being in substance a will, it must fail of effect 
because it does not satisfv the statutory requirements 
of a Will. 

Bigelow, University of Chicago, 26 Harvard 
Law Review, 576. 







Note to Brown vs. Westerfield, 53 Am. St. Rep., p. 537. 

\\ hat is a delivery of a Deeds? “The delivery of a 
deed, in the law of conveyancing, is a transfer of it 
from the grantor to the grantee, or to some third 
person for the grantee’s use, in such a manner as to 
deprive the grantor of the right to recall it at his op¬ 
tion and with the intent to convey title.” 

Mtidd t's. Dillon, 166 Mo., p. 110. 

In July, 1890, Dillon owned 440 acres of land in 
Montgomery County which he occupied with his 
family for many years prior to his death in 1897. 

On July 12, 1890, he executed a warranty deed to 
defendant for the recited consideration of $2000 00 
by which he attempted to convey to him 240 acres of 
his land, and at the same time executed a general 
warranty deed to three of his grandchildren known as 
the Me k el very heirs, conveying to them 100 acres of 
his land. At the same time he executed a Will by 
which he disposed of his personal property. 

He took the deeds and Will to his nephew, Shaw, 
sealed them in an envelope, wrote his name upon it 
and gave it to Shaw to keep, with certain instructions, 
that is, to probate the Will at his death and deliver 
the deeds to the persons mentioned therein. 

Afterwards, in 1893, be made another deed to de¬ 
fendant and took it to Shaw and delivered it with the 
same instructions. 

Sometime after this Dillon went to Shaw’s house 
and asked if he had a fire in his kitchen and then 
dlon said to Shaw, “Give me my papers.” Shaw 
got the papers and delivered them to Dillon. 

Parting with the dominion over the deed by the 
grantor is as necessary to its execution as is his signa¬ 
ture thereto. Both are indispensable and in their 
absence there can be no delivery. 

In Huly vs. Huly, 65 Mo., 694, there is quoted 
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with approval the following from Cook vs. Brown, 
34 N. H., 460, 476: 

There must be a time when the grantor parts with 
his dominion over the deed, else it can never have 
been delivered. So long as it in the hands of a de¬ 
positary, subject to be recalled by the grantor at any 
time the grantee has no right to it. and can acquire 
none, and if the grantor dies without parting with his 
control over the deed, it has not been delivered during 
his life, and after his decease no one can have the 
power to deliver it. I he depositary must have had 
such a dominion over the deed during the lifetime of 
the grantor, as the latter could not interfere with, in 
order to have any control over it after his decease, 
In fact, this is the general if not universal rule. 

In Sears vs. Scranton Trust Co., 228 Pa., 126, 141, the 
Court said (p. 14 1 ) : 

“In Cameron vs. Gray. 202 Pa., 566, we expressly 
approve the following passage from the case of Cook 
Z’s. Brown, 34 X. H. 460. ‘So long as a deed is with¬ 
in the control of the grantor, there is no delivery. 
Whether in the hands of a third person, or in the 
desk of the grantor, is immaterial—and if the grant¬ 
or dies without parting with his control over the 
deed, it has not been delivered during his lifetime, 
and after his decease no one can have the power to 
deliver it.’ ” 


Ashley vs. Ashley, 93 Arkansas, 324. 

The deeds were executed by Pink Ashley about two 
weeks before his death, and were intended to be a divi¬ 
sion and conveyance of his property to and between 
his prospective heirs, but were not to operate as a will. 
They were not delivered to any one for the heirs, but 
were handed to Charles Ashley, not to hold, but to be 
placed in a certain chest, and there to remain until his 
death when the instruments were to be delivered to 
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The instruments were executed in anticipation of 
his death, and were obviously not intended to become 
effective in the event he recovered. Charles Ashley 
was not authorized to possess or exercise any con¬ 
trol over them in Pink Ashley’s lifetime. They weie 
to operate as a division of his estate, in the event he 
died and were subject to his dominion so long as he 
lived. They were not delivered in his lifetime, 
and never took effect or became operative. 

(Note:—In this case the grantor sent for one Furr 
and stated to him that he desired to make a disposi¬ 
tion of his property between his respective heirs that 
there might not be any trouble or litigation after his 
death.) 

McCalla vs. Bane, 45 Fed., 837. 

A deed may be delivered to a third person as a 
Deed to be delivered to the grantee on the happening 
of some future event, but the delivery of the deed to 
such third person must be absolute for such purpose. 

Whether the grantor divests himself of his estate 
by the transaction depends on the delivery of the 
deed. If the delivery is absolutely as his, the grantor's 
deed to the stranger for the use of the grantee, the 
delivery is good, but if it be delivered to the stranger, 
subject to future control of the grantor, no estate 
passes. 

Rochester Savings Bank vs. Bailey, 69 New York Supp., 

3 - 

Deed was drawn and executed in the office of Field 
on January 3, 1885, and on that day placed in his 
hands by the grantor. Field testified that the grantor 
said to him when he handed him the Deed, “I want 
you to take that Deed and keep it for me. and the deed 
is to be delivered to my nephew when I die, or earlier, 
if I direct.” 

Thereafter, 15th of March, 1894, he executed a 
last Will where he devised his real and personal estate. 

“ The deed was left with Mr. Field as agent of the 


/ 
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grantor * * * it was made without the know¬ 

ledge or consent of the grantee. I am inclined to 
think that the grantor never parted with his control 
over the deed, and that he had absolute power to 
revoke the deed, and dispose of the property by deed 
or will at any time during his life. 

Burnham vs. Burnham, 11 i N. Y. Supp., 252. 

Deed was deposited with Medbery by Jones, Jan¬ 
uary 22. 1908. These papers arc to be delivered to 
James A. Burnham (provided he survives his Aunt, 
Rebecca Jones) after her death, or to be delivered to 
said Miss Jones at any time she may so desire. 

There is no delivery, and the effect of the transac¬ 
tion would be an attempt to dispose of property after 
death without the formalities required in the execu¬ 
tion of a Will. In other words it would be making and 
executing a Will with the formalities required for a 
deed. 

Benner Z's. Bailey, 234 Ill., 79. 

After drawing Deed the grantor said, “I hope to 
get well.” “Well, I hope there will be no occasion to 
use the deed.” 

To constitute the valid delivery of a deed the grantor 
must absolutely divest himself of all control over the 
same, and if he retains any custody or control over 
it. or if it is not actually delivered but is to become 
effective only upon the grantor’s death, there is no 
valid delivery. A Deed must take effect upon its ex¬ 
ecution and delivery, or not at all. A deed of land 
which is not to take effect until the death of the grantor 
is void as being an attempt to make a testamentary dis¬ 
position of property without complying with the 
Statute of Wills. If the intended disposition of prop¬ 
erty is not to take effect in the testator’s lifetime but 
is ambulatory until his death, such disposition is not 
operative unless it is executed in conformity with the 
Statute of Wills. 









Lang vs. Smith, 37 W. Va., p. 725. 

In this case the deed in question was executed, ready 
for delivery, but the power of dominion over the deed 
was not parted with by anything said or done. It 
was laid away in the decedent s drawer where he kept 
his papers, together with his Will made at the same 
time, and, like the Will, it was but ambulatory, not 
legally fixed or settled, past destruction or alteration. 
It is nothing more than a will defectively executed, 
and void under the statute. The grantor died with¬ 
out parting with his possession of the deed, or of his 
right of control over it. It was not delivered during 
his life, and aftei his death no one had the power 
express or implied, to deliver it. 

Koger vs. Roger, 92 S. W. Rep., 961. 

Deeds were written by Bell, a Deputy County 
Clerk, and acknowledged before him by the grantor 
Bell testified that after the Deeds had 'been acknow¬ 
ledged the grantor delivered them to him to keep for 
him, and that after keeping them for several months 
he concluded to deliver the deeds to the grantor and 
took them to the grantor s house for that purpose, but 
forgot to deliver them, and after leaving the house he 
gave them to Koger and told him to give them to his 
father, which Koger testifies he did, and thereafter it 
was testified that Koger, Sr., gave them to Wni. Koger, 
to have them examined by an attorney, and if they 
were all right, to have them put on record. 

Neither of the deeds were delivered to Bell to be 
held by him for the use or benefit of the grantees, or 
either of them, nor was he ever authorized by the 
grantor to deliver the deeds to the grantees 

Th e ddiycry of deed is essential to its validity, 
untd it is delivered the title does not pass from the 
grantor. The placing of the deeds in the hands of 
Bell by the grantor did not divest him of dominion or 
control over them. He had the right at any time to 
recall the deeds and revoke or destroy them. They 



were held by Bell simply at the pleasure of the grantor, 
and subject to his authority. 

This unreasonable and unnatural disposition of his 
estate, taken in connection with his great age, mental 
and physical infirmities, and the manifest influence 
exercised over him, leave little room for doubt that 
these deeds were not such a disposition as this old man 
would have made of his estate, if competent to under¬ 
stand the nature of the transaction and left to the ex¬ 
ercise of his own judgment. 

Duer, et al., zs. James, 42 Md., 493. 

To constitute a delivery of a deed the grantor must 
do some act putting it beyond his power to revoke. 
There can be no delivery so long as the deed is within 
his control and subject to his authority. In the lan¬ 
guage of the Supreme Court, in Younge Z’s. Guilbeau, 
3 Wall., 634, “ The grantor must part with the pos¬ 
session of the deed or the right to retain it.” 

Hale vs. Joslin, 134 Mass., p. 310. 

Deed executed and on the same day delivered to 
one Whitney to be delivered to grantee upon grantor’s 

death. 

We think the evidence shows that Hale did not in¬ 
tend that the deed should be delivered until his death. 
He did not intend that the plaintiff should have any 
interest in the land, but instructed to keep to himself 
the dominion and control over it. It was in the hands 
of Whitney as a depositary for the grantor, and not 
as agent or trustee for the grantee. 

This case was cited and approved in 106 Fed., p. 
25-28, decided in 1901. 

This latter case, 106 Fed., 25. was cited and ap¬ 
proved in 167 Fed., 297. 

Emmons zs. Harding (162 Ind., 154), 70 X. E. Rep., 

142. 

One Emmons owned an 80 acre tract of land. In 









the Spring of 1900 he signed and acknowledged eleven 
deeds describing in the aggregate said tract of land. 
1 hey were in tavor of his eleven children, excepting 
as to one son whose interest was in favor of his wife 
it is tiiis portion that is in suit and consists of about 
ten acres. 

In August, 1900, Emmons sent for a friend and 
neighbor (Blue), and handed him said deeds, and also 
a writing, which contained directions concerning the 
disposition of said instruments. Emmons at that time 
was an old friend in failing health. The evidence was 
that the instruction contained a direction to Blue (p. 
143), to hold the deeds until Emmons death, and at 
“his death” to deliver them to each one of the heirs. 
A little later Emmons called on Blue and stated that 
he had changed his mind and he demanded and re¬ 
ceived said deeds and the paper which had been de¬ 
livered with them. On August 30. 1900, Emmons, 
Sr., and appellee Oscar concluded an oral negotiation 
for the sale of the latter of said 80 acres. 

The important question in this case is as to the in¬ 
tent of said Emmons at the time he delivered said in¬ 
strument to Blue. He could not have it take effect 
subsequently as a testamentary disposition of a por¬ 
tion of his property, and if he entrusted said instru¬ 
ment to Blue as his (said Emmons) agent, it is obvious 
that it did not pass beyond his control and was there¬ 
fore subject to be reclaimed. Under our Statute it is 
possible to create a freehold estate to commence in 
future, but if it was not designed by Emmons that there 
should be any grant until after his death the instrument 
could not with proprietv be termed his deed. It is 
enough, however, if such an instrument is delivered 
with the intent that an estate in land shall thereby 
pass, although it mav be contemplated that the estate 
is not to be enjoyed in possession until after the gran¬ 
tor’s death. 
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Culver vs. Carroll, 57 So., p. 767. 

All the evidence on the question of delivery was 
given by Kelsoe, who stated that he could not say what 
Culver had said when he handed the deed over to them, 
and it was put in a safe. The witness observed: *T 
don't know whether he said, ‘take the deed and keep it 
for me,* or, ‘Take it and keep it.’ 1 would not be 
positive it was either one; but it was something simi¬ 
lar. I just inferred from it he wanted the paper pre¬ 
served.’' 

Held—No delivery. 

On Re-hearing: 

The real question involved in this case is not whether 
the grantor Culver entertained a general intention that 
the subject matter of the deed should at some time 
and in some way pass to the grantee named, for that 
intention would always be quite plainly evidenced by 
the mere fact of preparing and signing the deed. 

The true inquiry is, as stated by the authorities: Did 
he execute that intention bv a sufficient delivery of the 
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deed in his lifetime intending by that act to then pass 
the title? It is, of course, conceded that the question 
of delivery is a question of fact, resting in the intention 
of the grantor, and, like other questions of fact, is 
generally to be submitted to and determined by the 
jury. 

The delivery must be so effectual as to deprive the 
grantor of the right to revoke it, for so long as he re¬ 
serves to himself the locus poenitentiae. there is no de¬ 
livery —no present intention to divest himself of the 
title to the property. 

The grantor need not expressly reserve to himself 
this right to repent, but if his act upon which a delivery 
is predicated does not place the deed beyond his con¬ 
trol, as matter of law, then his right of revocation 
is not gone. 

The law does not presume when a deed is handed to 










a third person, that it has been with the intention to 
pass title to the grantee. In order to make such an 
act a delivery to the grantee the intention of the gran¬ 
tor must be expressed at the time in an unmistakable 
manner. 

Citing with approval:— 

Osborne vs. Eslinger, 155 Inch, 351, 360. 

Devlin on Deeds, 3rd Ed., p. 435. Cook vs. 

Brown, 34 N. H., 460. 

Januton, et al., vs. Craven, Exr., 4 Del. Chancery, p. 311. 

The question of delivery is purely one of intention. 
W ith respect to the measure of proof required, a dif¬ 
ference is recognized in the cases depending upon the 
character of the deed, whether it be voluntary or made 
to give effect to a sale. In the former case the intention 
to part with the control of the deed is not presumed 

and a delivery must he proved strictly. * * * g llt 
if the conveyance he for a valuable consideration and 
absolute on its lace, the intention to consummate the 
com e\ance by the delivery of the deed as a muniment 
of title is inferred from the grantor’s parting with the 
possession of it whether it be to the grantee directly 
or to some third person—if he part with it without anv 
condition or reservation. * * * 

We pass next to a consideration which is always of 
' cr\ matei ial hearing, and generally conclusive one 
wav or the other, upon the question of delivery; that 
is. the subsequent condition of the property described 
m the deed, whether the possession of it were retained 
by the grantor or were assumed by the grantee. 

Lang Smith, 37 W. Va., 735, 736. 

The cases show that there must be an inchoate de- 
liverv in the grantor’s lifetime, which will become ab¬ 
solute on his death: there can he no delivery by a dead 
hand. “So long as the Deed is within the control and 
subject to the authority of the grantor, there is no de¬ 
livery. And whether in the hands of third persons, or 
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in the desk of the grantor is immaterial since in either 
case he can destroy it at pleasure. 

In this case the Deed in question was executed, ready 
for delivery, but the power of dominion over the deed 
was not parted with by anything said or done. It was 
laid away in decedent's drawer where he kept his 
papers together with his \\ ill made at the same time, 
and, like the Will, it was but ambulatory not legally 
fixed or executed, passed destruction of alteration. It 
is nothing more than a Will defectively executed and 
void under the Statute. The grantor died without 
parting with his possession of the deed, or of his 
right or control over it. 

O.'bornc rs. Eslinger, 155 Ind., p. 360. 

Where the claim of title rests upon the delivery of 
the deed to a third person the Deed must have been 
properly signed by the grantor and delivered by him, 
or by his direction unconditionally, to a third person 
for the use of the grantee, to be delivered by such per¬ 
son to the grantee, either presently or at some tuture 
day, or upon some inevitable contingency the grantor 
parting, and intending to part, with all dominion and 
control over it, and absolutely surrendering his pos¬ 
session and authority over the instrument, so that it 
would be the duty of the custodian or trustee for the 
grantee, on his behalf, and as his agent and trustee to 
to refuse to return the Deed to the grantor for any pur¬ 
pose. if demand should be made upon him. And there 
should be evidence beyond said delivery of the intent 
of the grantor to part with his title, and the control of 
the deed, and that such delivery is for the use of the 
grantee. 

Had Mrs. O. requested some friend owning a safe 
to put her papers in it, and, after her death to hand 
them over to her administrator or executor, it could 
not have been understood that she thereby placed them 
beyond her reach and parted with all control over them. 

(P- 363 ) 





If we are correct in saying that S. C., in whose cus¬ 
tody the papers were placed, was the mere agent of 
the deceased, and we think that is the plain conclusion 
from the e\ idence, then it is clear, upon principle and 
authority, that such agency was revoked by the death 
of J. C. and could not afterwards be executed. 

Renehan z’s. McAvoy, 116 Aid., 356, June 24, iqii, (?8 
L. R. A. (X. S.), 941. 

It is clear upon all the authorities that delivery and 
acceptance is essential to the validity of every deed, 
and what constitutes a sufficient delivery, to transfer 
and vest the title in the grantee, or to make it operative 
and effectual as a deed depends largely upon the facts 
and circumstances of each particular case. The gen¬ 
eral and essential requisites to the validity of a deed 
under the facts and circumstances as indicated in the 
case ha\ e been stated by numerous well considered 
authorities. 

In Duer vs. James, 42 Aid., 496. affirmed in Hearn 
i's. Purnell, 110 Aid.. 463, it is said to constitute a de¬ 
livery of a deed, the grantor must do some act putting 
it beyond his pow'er to revoke. There can be no de¬ 
livery so long as the Deed is within his control and 
subject to his authority. Clark z’s. Creswell, 112 Aid 
342:3 Wall., 636. 

The test of delivery is the relinquishment by the 
grantor of the custody or the control of the deed. When 
he has formally executed and acknowdedged it, and de- 
h\ ered it unconditionally to the grantee or one acting 
for him, the conveyance is completed and the title has 
passed. 

It is also stated bv the great weight of authority in 
this State and in other jurisdictions that the grantor 
must part with all dominion and control over the deed 
at the time of its delivery to a third person, in order 
to make such act a sufficient delivery, in order to diyest 
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the title, and the delivery to the third person must be 
for the use and benefit of the grantee. Citing:— 

Cary vs. Dennis, 13 Md., 18; Owens vs. Miller, 
29 Md., 144; Leppoc vs. Natl. U. Bank, 32 Md., 
137; Young z's. Guilbeau, 3 Wall., 636; Porter 
vs. Woodhouse, 59 Conn., 568; Munroe vs 
Bowles, 54 L. R. A., p. 865. 

It is established by the overwhelming weight of 
authority that it is absolutely indispensable in order 
to constitute a sufficient delivery, that the grantor 
shall part with control over the deed and shall not 
retain a right to reclaim it. 

ii 2 Md.. 346; 66 Me.. 316; 22 Conn., 457; 37 
Ohio St., 132; 177 Ills., 409: 84 Mo., 13; 30 
Wis., 644; 52 N. C., 44; 99 Iowa, 318 Ills., 
567. 

In Cary vs. Dennis, 13 Md., 18, it was held under 
such circumstances, if the custodian, in whose custody 
the papers are placed, was the agent of the deceased, 
then it is clear, both upon principle and authority, 
that the agency was revoked upon his death, and 
could not afterwards be executed, and the validity of 
the transfer was thereby defeated. 

112 Md., 339: 187 Ills., 346: 45 X. II., 505. 

A deed upon condition that it is to take effect from and 
after the death of the grantor is revocable at any time be¬ 
fore death, especially where the grantor does not intend to 
part with the deed presently. 

Sappingfield vs. King, 8 L. R A. (X. S.), 1066. 

McGarrigle vs. Roman Catholic Church, 1 L. R. 
A. (X. S.). 31 5- 
Burk zs. Sproat, 96 Mich.. 404. 

On May 8, 1888. Mrs. Chaffee executed a deed of 
the homestead to the complainant. On the same day 
she also made a will by which she disposed of all the 
other of her real estate and personal property. 

These papers—the deed and will—were prepared by 
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a neighbor of Mrs. Chaffee, and after their execution, 
it is claimed, she stated she would submit them to 
judge of probate, and if they were all right, she would , 
deliver them to Lucius C. Burt, to be held by him until 
her death, when he was to deliver the deed to the com¬ 
plainant, and the will to the defendant, who was named 
by the will as executrix. * * * A short time after 

these papers were executed Mrs. Chaffee took them to 
the probate office, and showed them to the probate reg¬ 
ister, and was advised that they were all right in form. 

In the early part of September, 1888, Mrs. Chaffee, who 
was then about 60 years of age, was stricken with 
paralysis. Soon after this she sent for Mr. Burt, who 
resided about a mile from her, and delivered the papers 
—the deed and will—to him, saying, as it is claimed, 
that he knew what to do with them. Later the deed 
was withdrawn and destroyed. 

The Court below found from the evidence that the 
deed made bv Mrs. Chaffee to complainant was never 
delivered to her. but was intended by Mrs. Chaffee as 
a testamentary disposition and was subsequently re¬ 
voked. 

It is apparent from the evidence in the case that the 
deed to the complainant was never delivered to her to 
take effect as a deed, nor ever placed by Mrs. Chaffee 
in the hands of Mr. Burt for delivery, so that she had 
no right to revoke it at any time before her death.* * * 

The presumption of delivery of a deed, arising from 
the attestation of the witnesses that is was signed, 
sealed and delivered, is overcome by proof that the 
grantee was not present, nor anv person in his behalf, 
at the time of the attestation, and that the deed was 
retained bv the grantor and was in his possession at 
the time of his death. 

Powers z's. Russell, 13 Pick., 69. 

Jackson rs. Inabnit, 2 Hill, Eq., 411. 

Fisher Z’s. Hall, 41 X. V., 416. 

Ostrom z’s. DeVoe, 4 Cal. App., 326. 




58 


Butts vs. Richards, 33 Am. & Eng., Annotated 
Cases, pp. 858, 859, 44 L. R. A. (N. S.), 528. 

VI. DOCTRINE OF RELATION. 


It must he remembered that the grantees under the deeds 
did not know of their existence during the lifetime of Mr. 
Mahoney; that there was no contractural relationship exist¬ 
ing between them and the deceased, and therefore the doc¬ 
trine of relation has no application. 


United States 
Fed., 176-187. 


\w Atchinson T. & S. F. Ry. Co.. 142 


The doctrine of relation, like every other fiction of 
the law, has its limitations. It can never be made to 
bear fruit where its root was not planted in some 
antecedent, lawful right. 


V hat right did the grantees under the deeds possess— 
the deeds were entirely voluntary,—there was no escrow 
agreement between the grantor and grantees. 

Wellborn vs. Weaver, 17 Oa. Rep., pp. 267, 273. 

Still, the inquiry recurs, does the delivery of a 
writing as a deed, to a third person, as the agent of the 
grantor, to hold during tlie life of the grantor, and to 
be delivered at his death to the grantees, operate as a 
deed of the grantor presently? 

(In 1842 Joshua Elder executed a deed of gift, in 
the usual form, conveying the negroes to the plain¬ 
tiffs. T his deed he gave to one of the subscribing 
witnesses, with instructions to have it recorded and to 
hold it as his. Elder’s agent, until he—Elder, should 
be dead, and then to deliver it to the donees, which 
the person to whom it was entrusted did as directed.) 

It is clear from the testimony that Brown, to whom 
the paper was delivered, was not the agent of both 
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parties, much less the trustee for the grantee. On the 
contrary. Brown held the deed subject to the control of 
Elder, as his agent, and countermandable by him, 
retaining, as he did and intended to do, the absolute 
power over it. The grantees could, by no act on their 
part, entitle themselves to the deed. The grantor never 
parted with dominion over the title to the negroes, 
and the possession of Brown, his agent, was, in judg¬ 
ment and contemplation of law, the possession of 
Elder, the principal. Conceding, then, that Elder 
intended to vest Brown with authority to deliver this 
deed after his death, and deposited it with him for the 
sole purpose of enabling him to do so, is this an actual 
delivery of the deed? For while an authority to 
deliver may be revoked and is absolutely determined by 
death, the delivery itself cannot be recalled. A deed 
delivered is out of the reach of the grantor. 

Did the grantees—the grandchildren—acquire any 
title to the negroes until the deed was delivered to them 
after the death of Elder, the grantor? Did Elder 
divest himself of the title to the slaves by depositing 
the deed with his agent, subject exclusively to his own 
control, and in no event to be delivered till after his 
death? Brown had no authority to deliver the deed 
during the life of Elder. He was expressly restricted 
from doing this. Had he done it his delivery would 
have been void, not being in pursuance of his authority. 
He had only a naked power to deliver the deed, after 
the death of the grantor. Could Elder create such an 
authority to be executed after his death, uncoupled 
with an interest? No man can, we apprehend, by deed, 
much less by parol, create a naked power which shall 
survive him. For though the authority may by its 
terms, be unlimited, it is, nevertheless, determined by 
the death of the principal. 

If the grantor, after the execution of a deed, puts 
it in his scrutoire, or hands it to his a^ent, declaring 
at the same time, that it is not to be delivered till his 
death, it is inoperative as a deed for want of actual 
delivery. 
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(Criticises the case of Wheelwright z's. Wheel¬ 
wright, 2 Mass., 447, where the Deed was delivered 
for the use of the grantees and the propriety of the 
opinion is doubted.) 

But was this instrument deposited in the hands of 
Brown as an escrow ? In every case of an escrow there 
is a contract and privity between the grantor and 
grantees. The person to whom the deed is de¬ 
livered is, by mutual agreement, constituted the 
agent of both parties. He does not hold the deed, 
subject to the control of the grantor. He has no 
power over it, and can no more countermand the 
delivery of an escrow than of an absolute deed. And 
it is always in the power of the grantee to entitle him¬ 
self to the deed and to the estate, by performing the 
stipulated conditions. And when performed the deed 
takes its whole effect by force of the first delivery with¬ 
out any new delivery. But here no money was to he 
paid,—no condition to be performed. The deliverv 


was dependent merely upon the lapse of time. 

Generally, an escrow takes effect from the second 
deli\ en. and is to he considered the deed of the partv 
from that time. But this general rule docs not apply 
when justice requires a resort to fiction. The relation 
back to the first delivery, so as to give effect to the 
deed from that time, is allowed, in cases of necessitv. 
to avoid injury to the operation of the deed from 
events happening between the first and second delivery. 
\\ hen one makes a deed and delivers it as an escrow, 
and dies, or in case of a feme sole, marries before the 
second (-elixery, the relation hack to the time when the 


giantor \\a.> m loe, or the feme was sole, is necessary 
to render the deed valid. 


Knapp tx Alexander and Edgar Lumber Co., 145 Wis., 
528-534. 

The doctrine of relation is of equitable origin, but 
has a well recognized application to proceedings at law. 
It is applied most frequently to conveyances of real 







estate made in pursuance of an antecedent contract, 
and it is applied to give effect to the intention of the 

parties or to protect purchaseds pending the fulfillment 
of the contract. 

Peyton rs. Desmond. 129 Fed., 1-11. (J. Van Devanter). 

While the doctrine of relation is of equitable origin, 
it has a well recognized application to proceedings 
at law. Ly it is meant that principle by which an act 
done at one time is considered, by a fiction of law, to 
have been done at some antecedent period. It is usual¬ 
ly applied where several proceedings are essential to 
complete a particular transaction, such as a conveyance 
or deed. Die last proceeding which consummates the 
conveyance is held, for certain purposes, to take effect 
by relation as of the day when the first proceeding was 
had.” Gibson rs. Chouteau, 13 Wall., 92. Its pur¬ 
pose is to promote justice and to give effect to the lawful 
intention of the parties. Its most frequent application 
is to conveyances of real property or interests therein 
in pursuance of an antecedent contract, when, to give 
effect to the intention of the parties, or to protect pur¬ 
chasers from the vendee pending the fulfillment of the 
contract, the title is’ considered as having vested in 
the grantee not merely from the date of the actual 
conveyance, but from the time the contract was made. 

Anderson 7'.?. Messenger, 158 Fed., 250, 253. 

To constitute an escrow there must be a contract, 
which prevents the grantor from recalling the deed! 

There is no evidence in this record that anything 
more was done or intended than to leave the deeds with 
a depositary conveniently near to Butler, so that when 
he should pay his debt he could take the deeds. For 
aught that appears they could have been recalled at 
any time without the violation of any contract on the 
part of the trustees. To have prevented them there 
must have been some binding obligation. 
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VII. TESTAMENTARY DISPOSITION. 

Of course the deeds cannot operate as a testaemntary dis¬ 
position notwithstanding the intention of the deceased that 
they should so operate. 

Smith vs. Smith. 113 Md., 495. 

“W hatever may have been the terms of the policy, 
the object and purpose of the bill is to obtain a con¬ 
struction of the Will, and the question to be determined, 
in this connection, is, does it contain a valid bequest 
to the children of testator's first wife of the proceeds 
of the policy? That the testator intended them to have 
the benefit of his life insurance cannot be doubted, for 
all the provisions of the Will are evidently based upon 
the assumption that they would receive the $3,000.00 
or whatever amount was realized on the policy. But 
that does not answer the question. The precise inquiry 
is, did he intend to give them the proceeds by his 
Will ? and its answer must be found in the terms of 
the Will. 

The recital in the Will that the policy was in favor of 
or payable to his wife and her children, and that her 
children would receive the proceeds under and by virtue 
of the policy, cannot operate as a bequest by implica¬ 
tion. Mr. Jarman says. “Sometimes a testator shows 
by the recitals in his Will that he erroneously supposes 
a title to subsist in a third person to property which, in 
fact, belongs to himself. Such recitals do not gener¬ 
ally amount to a devise for, as the testator evidently 
conceives that the person referred to possesses a title 
independent of any act of his own, he does not intend 
to make an actual disposition in favor of such person, 
and, though it may be nrobable. or even apparent, that 
the testator is influenced in the disposition of his prop¬ 
erty bv this mistake yet there is no necessary indication 
that, in the event of the failure of the supposed title, he 
would give to the person the benefit to which it is as¬ 
sumed he was entitled. It seems, however, that if a 







testator unequivocally refer to a disposition as made 
in his will, which in fact, he has not made, the intention 
to make such disposition, at all events will be consid¬ 
ered as sufficiently indicated. 

Where the recital is to the effect that the testator has 
made a gift in another part of the will, when in fact 
he has not done so, and therefore the recital turns out 
to be erroneous such recital is construed to show a pur¬ 
pose and intention on the part of the testator to make 
such gift, which the Courts proceed to carry out by 
raising an estate by implication. \\ here, however, 
the recital in the Will is to the effect that the testator 
has, by some instrument other than the Will, given 
property to a certain named person, when in fact he has 
not done so, such an erroneous recital does not disclose 
a purpose and intent on the part of the devisor to give 
bv the Will, and in such cases resort must be had to 
other instrument, and not to the Will, by persons in¬ 
terested. 

Hearn vs. Purnell, no Md.. 4^8. 

In this case Will and Deed were made contempo¬ 
raneously, each dated Sept. 8, 1902. The Deed was 
properly executed but not recorded until after grantor’s 
death. The scrivener testified that the Deed was made 
to save the grantee trouble after grantor’s death: both 
Deed and Will were delivered to grantee who delivered 
them to the scrivener who kept them in his safe until 
after grantor’s death. The grantee under the Deed was 
devised the same property under the Will. 

The Court after citing the language used in Duer 
vs. Tames, 42 Md.. 496, says, “It is clear upon princi¬ 
ple and authority that delivery is essential to the valid¬ 
ity of every deed, and where an instrument does not 
operate inter vivos but is made to depend for its opera¬ 
tion upon the event of the death of the maker to con¬ 
summate it. it can only take effect as a testamentary 
paper. Citing 

Carey vs. Dennis, 13 Md., 1. 

Lippoc vs. National Bank, 32 Md., 136. 
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Kelleher rs. Kernan, Go Md., 445. 

Habersham rs. Vincent, 2 Ves. Jr., 231. 

“The Deed in this case however,** (says the Court, 
p. 466) “cannot operate as a Will, because it is not exe¬ 
cuted as the law requires.” 

Moore, Admtx. zs. Trott, 156 California, 353. 

Following letter of instruction was given: 

“Arroyo Grande, May 10, 1905. 
Mr. P. O. TietzEn. 

Dear Sir and Friend: 

1 am sending you some deeds to 
lands that I have made to be delivered to the parties 
in case of my not returning from the California Hos¬ 
pital. Los Angeles, where I am going to have an opera¬ 
tion performed. 1 also enclose you 1000 shares of 
Pinal Stock to be turned over to Annie Gray for the 
purpose of paying for her education at Berkley and 
would like very much if you would take charge of it 
for her and see that she gets it all right. The deeds 
that I am sending you. you will please lock them in 
your safe and in case I should die to immediately hand 
them to the parties named telling them to put them of 
record as soon as possible. 

The other Pinal receipt for stock I think is in vour 
Bank if so send it to me to the California Hospital and 
1 will endorse and return to you as security for my 
indebtedness to your Bank. I am going to start today 
and I presume 1 will be there one or two days before 
they operate on me so if you mail that other certificate 
to me I will endorse and return it to you. You will 
please keep to yourself the names of the parties named 
in those deeds until you deliver them. After I pass in 
my checks and take flight for the other world from 
whence none return. 

Yours. 

PAT MOORE.” 

He went to the Hospital where the operation was 
performed and towards the end of May returned home 


- 
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to transact business. His health gradually declined 
and on 18th of June he died without ever having com¬ 
municated to Tietzen any other instruction, oral or 
written, than those contained in his letter of May io. 

Moore, at the time of his death, was over seventy- 
one years of age. His first wife had died childless and 
the plaintiff to whom he had been married about two 
years was without issue. His relation to the defendant 
was that of an old and intimate friend of herself and 
her parents. Annie Gray was a member of his house¬ 
hold, and the other persons named as grantees of dif¬ 
ferent portions of his lands in the deeds placed with 
Tietzen were intimate and valued friends. Of his long 
cherished design to make each of them a sharer in the 
estate he might leave at his death there can he no doubt 
and it is equally clear from the evidence that lie died in 
the belief that his purposes in this regard were fully 
effected by the deeds he had executed and the instruc¬ 
tions concerning them contained in his letter to Tietzen. 
But it is not enough that a man shall desire and intend 
that a stranger to his blood shall have and enjoy his 
real estate after his death for unless he complies with 
the legal requisites of a valid transfer his wishes and 
intentions are unavailing and his purpose is defeated. 
Re-hearing denied. 

Weigand vs. Rutschte, 253 Ill., 261. 

It was the manifest intention that the daughter 
should have the property after her mother’s death, but 
this intention not having been manifested in the man¬ 
ner required by the law for that purpose, cannot be 
given effect against the consent of the other heirs. 

In this case there was no reservation in the deed and 
in addition to retaining possession and control of it the 
grantor continued to deal with the property as her own 
during her lifetime and required of the grantee the pay¬ 
ment of rent. Such acts were inconsistent with the 
vesting of title in the grantee according to the deed 

Johnson vs. Johnson, 24 R. I., 571. 

In the case at bar the evidence shows that while there 
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was a parting with the manual possession of the deed 
by the grantor, she did not part with the control there¬ 
of ; and hence a very essential element of delivery was 
lacking. Her intended disposition of the property was 
evidently of a testamentary character. “In case she 
dies as Moies testified, “She wanted the property to 
go that way. l>ut .'in instrument which is intended to 
operate as a \\ ill, without being executed in accord¬ 
ance with the provisions of the Statute relating thereto, 
cannot be allowed to have the effect of a Will. 


Noble vs. Tipton, 21 9 Ills., 1S2. Also reported, with 
notes, in 3 L. R. A. (X. S.), 645. 

“ i lie decisions on the question of the effect of a re¬ 
cital in a Will of conveyance of land which was not in 
fact made, or which has proven to be ineffectual, seem 
uniformly to hold that such recital will not operate as 
a devise, but that tne rights of persons interested must 
be determined by resort to the instrument referred to.” 

John Noble died May 22, 1904, leaving three sons 
and six daughters. 


1 le left a will, by which he disposed of all his estate, 
real and personal, except the home farm, and stated in 
the will that he had previously deeded that farm to 
his son Thomas. He had executed a deed of the farm, 
dated August 24, 1897. to Thomas Noble, and the 
deed was in the possession of a custodian who deliver¬ 
ed it to the grantee a few days after the grantor’s death. 

He took the will and deed in question to Miles, Cash¬ 
ier of First National Bank, and Miles put them in an 
cn\elope and made the following memorandum there¬ 
on, in accordance with directions given him at the 
time. 


“John Noble. The deeds within to be delivered to 
grantees after death of grantor. The Will to be de¬ 
livered to proper officers. All of said property to be 
held subject to the order of John Noble.” 
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rile witness King testified (R., 112) : 

y. Did Mr. Mahoney tell you to put in this Will 
this clause? 

“5- My real estate 1 have disposed of by deeds in 
fee Simple to Lawrence A. Mahoney, William J. Ma¬ 
honey, Rose M. Brady, and Ruth Mahoney, and said 
deeds arc to be delivered to my beneficiaries after my 
decease by the Executor of this will.” 

O. Did he tell you that? 

A. He agreed to that. 1 wrote that myself. 

Q. He agreed to it? 

A. He agreed to it. 

Q. You made suggestions to him, and he adopted 
your suggestions. 

A. I made that suggestion, and that clause is my 
own composition. 

The above recital contained in the will was merely to 
explain why disposition of the real estate was not made there¬ 
by. Air. Mahoney had not as a fact disposed of his real 
estate but had made deeds thereof “to be delivered to my 
beneficiaries after my decease by the Executor of this Will.” 

The quoted language again reveals the motive and intent 
af Mr. Mahoney to make a testamentary disposition of his 
estate; that the deeds should be found in his possession at 
his death and be delivered by his Executor to the beneficia¬ 
ries thereunder. 

Can it be imagined that Mr. Mahoney would do any act 
placing his property beyond his control during his life or 
that he intended when he deposited the deeds and will with 
Father O’Brien, his pastor for many years, to surrender 
all control and dominion over them? 

Kunkel vs. Johnson, 109 N. E., p. 279. 

Deeds executed and left with Notary “telling him 
to take care of them, to take them and put them in his 
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safe as she had no place to keep them, as she had no 
safe that was fire proof—. 

No delivery. 

Hayden vs. Collins, i Cal. App. Reports, 259. 

Then (p. 263) there is another salient fact, not only 
pointing to the intent and purpose of the grantor, but 
showing the utter impotency of this alleged convey¬ 
ance. The Lawyer does remember that it was distinctly 
understood that the deed was not to take effect until 
after Mrs. Hayden s death. This clearly shows that 
there could have been no such delivery as is requisite 
to the validity of any deed. If that deed was not ef¬ 
fective as a conveyance during the life of the grantor, 
it could not become cpiick with life the moment she 
died. If delivery with intent to pass title was not ac¬ 
complished in life, it certainly could not be accomplish¬ 
ed after death. When annihilation as to this world and 
its concerns comes upon a person, all power to act 
is gone, and it is the wise policy of the law to frown 
upon any attempt to retain in eternity the power over 
property enjoyed in life. The law does not allow a tes¬ 
tamentary disposition by deed. The deed which falls 
from the hands palsied by death is void, and equally 
void is any deed which remains under the control of 
the grantor until the cord of such control is severed by 
the final call. The essential element of delivery while 
power to deliver remains cannot be dispensed with. If 
the title does not vest when the deed is delivered, it 
does not vest at all. 

Brown vs. Brown. 66 Me., 316, 319. 

The deed in question (with three others to as many 
named grantees, together with his last will and testa¬ 
ment) was committed by the grantor to one Lovejoy 
“for safekeeping and delivery” with written instruc¬ 
tions in which is found the following language: 

“I am not unmindful that in this world of change, 
a state of things may arise to make some alteration in 
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my arrangements both desirable and proper and there¬ 
fore expressly reserve the right at any time to with¬ 
draw said papers, any or all of them for that purpose 
from your care and keeping. But in the event of their 
eing permitted to remain in your possession uncalled 
tor by me during my life, you are hereby requested and 
directed without further advice from me, immediately 
upon my decease in your lifetime to deliver said deeds 
to the respective grantees. 

The real original design and intention of the father 
in sealing the deeds to his children and grandchildren 
and committing them to the depositary, are so clearly 
expressed as to exclude all cavil. Generally the law lays 
great stress upon the intention of the parties as ex¬ 
pressed in deeds and wills; and when it has once as¬ 
certained f10111 the terms used the intention, it will 
lend its aid in executing the expressed will of the par¬ 
ties. But the intention of an owner of property in his 
attempted act of transferring it is not necessarily su¬ 
preme. The law has prescribed certain plain rules to 
be observed in the execution of such important in¬ 
struments as those by which the title to real property is 
transferred, and whatever Courts may sometimes have 
done in their zeal to carry into effect the intention of 
parties, the law itself does not permit its salutary rules 
to be broken or bent to meet the exigencies of igno¬ 
rance or negligence; deeming it better on the whole, 
that the intention of a party in disposing of his proper¬ 
ty should occasionally fail, than that its important and 
firmly established rules made and applied for the bene¬ 
fit of all be overridden. 

Citing with approval 105 Mass., 560. 

President, etc., of Bowdoin College vs. Merritt, 7s Fed., 
480-483. 

Every person having the mental capacity, and being 
free from debts and personal obligations, has the un¬ 
questioned right to convey and dispose of his property 
by deed as he pleases and his acts in so doing cannot 
be set aside if the transaction is free from fraud and 
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undue influence. What is the essential difference be¬ 
tween a Deed and a Will ? A deed must pass a pres¬ 
ent interest in the property, although the right to pos¬ 
session and enjoyment may not accrue until some fu¬ 
ture time. An instrument which does not pass any in¬ 
terest until after the death of the maker is a Will 

Lange vs. Cullinan, 205 Ills., 365. 

A Lawyer was sent for and two deeds and a will 
were prepared. The will disposed of personal property, 
and contained this clause, “My real estate I have this 
day disposed of by warranty deeds and shall not be 
considered as any part of my estate." One of the 
Deeds conveyed certain property to Mrs. Grant and her 
sister, the other being the deed in controversy. Mrs. 
Grant testified that after the deeds were executed the 
attorney asked the grantor to whom he should deliver 
them, and he replied, “Deliver them to Mrs. Grant, but 
not by all means to deliver the one to Mrs. Cullinan, 
saying Mrs. Grant was all right.” that he gave to Mrs. 
Grant no directions as to what to do with the deed 
in controversy, and that he did not tell Mrs. Grant to 
deliver it to Mrs. Cullinan. 

The fact that the will makes no disposition of this 
property does not show that lie intended the title to 
pass presently to the grantee, during his lifetime. 

Walter z's. Way, 170 Ills., 96. 

The question whether there is a delivery of a deed 
or not depends greatly upon the intention of the gran¬ 
tor. This intention may be manifested by acts and 
declarations of the grantor, and by the circumstances 
attending the execution and the custody of the deed. 

His intended disposition of the property was of a 
testamentary character, and was not to take effect in 
his lifetime, but was ambulatory until his death. Such 
a disposition is inoperative, unless it is declared in writ¬ 
ing in strict conformity with the statutory enactment 
regulatng devises and wills. An instrument which is 
intended by a party to operate precisely as a will with- 
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out being executed and witnessed as a will in accord¬ 
ance with the provisions of the Statute of Wills will not 
be allowed to have the effect sought to be given to it. 

The deceased continued to exercise acts of ownership 
and authority over these premises after he executed 
the deed to the appellant. It is admitted that he kept 
possession of the property, and enjoyed the rents and 
profits of it, and paid the taxes thereon up to the time 
of his death. All these acts indicated an intention to 
retain conti ol over the deed and the property during 
his lifetime. 


Appellee has not been furnished with a copy of the ap¬ 
pellants biief and without knowledge oi the contents there¬ 
of appellee now tiles his brief in order to get a hearing of 
this cause in May. In the event the appellant’s brief contains 
matter not covered herein, appellee begs leave to file a sup¬ 
plemental brief. 

In conclusion appellee respectfully invites the attention of 
the Court to two statements in the answer of the appellant, 
William J. Donovan, (R.,12), “This defendant admits 
that no testamentary disposition was attempted to be made 
by said will of any real estate/’ and (R..T4) h e states, “This 
defendant admits that he recorded his said deed and is 
claiming thereunder.” The appellant, Rosa M. Brady ( R., 
16 and 18) states the same facts under oath. 

'flic appellants above mentioned are the only adult ap¬ 
pellants before the Court. 

It is respectfully submitted that the decree should be af¬ 
firmed. 


GEORGE C. GERTMAN. 
JOHN RIDOUT, 

'Attorneys for Appellee. 
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IN THE 


Court of Appeals of the District of Columbia 


TIE^SvdL, ISIS. 


William J. Donovan, etal Appellants, 

vs. 

John L,. Mahoney, Appellee. 


f No. 2919. 


SUPPLEMENTAL BRIEF FOR APPELLEE. 


Appellee having prepared and tiled his brief without op- 
portunity to examine the appellants’ brief—which was done 
to expedite the hearing of this appeal at this term—ap¬ 
pellee now respectfully prays permission to file this reply 
brief. 


Two legal propositions are advanced by the appellants. 

First: That the deeds were validly delivered. 

Second: That if invalid for lack of delivery, the deeds 
operate as testamentary devises. 
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(It must be borne in mind that Mr. Mahoney never told 
any of the appellants that he had made the deeds, did not 
inform bather O Brien what the package contained, col¬ 
lected the rent of the property, insured it in his name, made 
repairs thereon, paid the taxes assessed against it, and ex¬ 
ercised exclusive dominion and control over the property 
until his death.) 

They admit: 

Page 28. “It was then Mr. Mahoney's intention to 
effect the disposition of all of his property at his 
death in certain ways, and it is easy to understand 
that he did not care a great deal how this was done, 
so long as his wish and intention were carried out. 

- In other words, there can be no doubt that he had in 
mind a testamentary disposition of all his property. 

* * He evidences that intention by the very 

terms of his will when he says the deeds arc ‘to be 
delivered to mv beneficiaries after my decease.’ ” 

Page 21. “We do admit that the deposit was ‘sub¬ 
ject to recall' in the sense that the grantor had the 
absolute power to make demand for and receive back 
the deeds.” 

So we have for consideration a case in which it is ad¬ 
mitted that the deeds were executed for the purpose and 
with the intent of thereby making a testamentary disposi¬ 
tion of the real estate, and that at the time when they were 
placed in the custody of Father O'Brien, and thereafter, 
the grantor had the absolute power “to make demand for 
and receive back the deeds—that the deposit was subject 
to recall.” 

In other words, the appellants now frankly concede the 
facts to be as found by Mr. Justice Stafford after a very 
patient hearing and earnest consideration of the case. 

Notwithstanding these admissions they still contend that 
the deeds were validly delivered and cite some authorities 
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m support thereof; the law of most of which, however, has 
been ignored by later decisions of the same courts which now 
hold the contrary. 

\\ e respectfully submit, however, that the contention 
finds no support under the Supreme and Federal Court 
authorities nor under the modern and recent decisions as 
shown by appellee s brief and the following citations: 

In the Editor s note to Jackson vs. Jackson, Vol. 37, Am. 
and Eng. Anno. Cases, p. 373, it is stated, with innumer¬ 
able cases in support thereof, (p. 380) : 

In order that a deposit of a deed by the grantor 
w, th a third person to be delivered after the grantor’s 
death, may be effectual as a delivery, it must be 
. irrevocable. If the grantor retains the power to recall 
the deposit, the transaction is regarded as testament¬ 
ary, and even if the grantor dies without recalling the 
deposit and the deed is actually delivered, it is unavail¬ 
ing for want of execution in testamentary form. 

To the same effect is the Editor’s note, page 385, in Seeley 
Curts, Vol. 37, Am. and Eng. Anno. Cases. 

In Prentico vs. Hays, 9 L. R. A. (N. S.), 224, the fol¬ 
lowing appears in the Editor’s note: 

As shown in an exhaustive note on this subject in 
54 L. R. A.. 865, a delivery of a deed which will be 
effectual as against the grantor or persons having no 
rights superior to his, e. g. heirs or devisees, may be 
made by handing the deed to a third person 'not 
previously authorized bv the grantee, with directions 
to deliver the same to the latter, if the grantor at the 
time parts with all dominion and control thereover. 
As shown at page 272 et seq., of that note, however, 
the existence of the latter condition is essential to this 
mode of delivery, and the reservation of a right to 
control or recall the deed is fatal to a delivery. 

In the Editor’s note, page 817, in Grilley vs. Atkins, Vol. 


j 








4, L. R. A. (N. S.), when speaking of the authorities 
supporting appellants' contention, it is stated: 

As pointed out at page 872 of note to Monro vs. 
Bowles, 54 L. R. A., 871, these cases are opposed to 
the very great weight of authority. 

As further illustration of the modern law upon this sub¬ 
ject we refer to Tewksbury vs. Tewksbury, 111 N. E. Rep., 

P- 394 (Mass.), decided February n, 1916, where the 
Court said: 

The mere manual act of handing the deeds to the 
defendant was not enough to constitute legal delivery. 
An intention that the deeds should oj)erate as a present 
conveyance of title was also essential. * * * The 
deeds were not to become operative and effectual, 
either as to title or enjoyment, until grantor's death. 
1 his was essentially an attempt to make a testamentary 
disposition of his property without complying with 
the formalities required by our Statute of Wills. 

Indeed upon careful reading of most of the authorities 
cited bv appellants it will be found that they repudiate in¬ 
stead of support the appellants’ contention. 

^ In the first case cited by appellants (page 13). Sneathen rx 
Sneathen. 104 Mo. 201. 209, it is stated: 

Delivery of a deed is, of course, an essential ele¬ 
ment of a valid transfer of title to real estate, and it 
must take place during the life of the grantor, for a 
deed cannot be made to perform the functions of a 
will. But the delivery need not be to the grantee in 
person. A deed delivered by the grantor to a third 
person to be delivered to the grantee, and by such 
third person delivered to the grantee, will constitute a 
good delivery although the grantor is dead at the date 
of the last delivery; for the delivery takes effect by 
relation as of the date when first made to the third 
person. In such cases it should appear that the grantor 
parted with all dominion and control over the instru- 




ment, intending it to take effect and pass the title as 
a present transfer. * * * The evidence shows that 
Sneathen had determined to convey all of his real 
estate to the grantees and that all of the deeds were 
executed and acknowledged pursuant to that formed 
and expressed design. * * * Besides, under the deeds 
the grantor reserved a life estate which is evidence 
that he intended that the deeds should take effect as 
conveyances before his death. * * * The circum¬ 

stances under which the deed was made and the direc¬ 
tions given by Sneathen when he handed it to Mr. 
Shaw show quite conclusively that he parted with all 
control over it and intended that it should operate as 
a present transfer of the title to the land. 

In Arnegard vs. Arnegard, 7 N. D., 475, also cited by 
appellants, and reported in 41 L. R. A. at page 266, the 
Court said: 


We think the motive which prompted the execu¬ 
tion of this conveyance is strong evidence that he 
intended to divest himself of the title at once. * * * 
We must not lose sight of the fact that the con¬ 
veyances were to his own children; and courts have 
gone very far in sustaining such transactions—some¬ 
times apparently holding that no delivery is necessary. 
* * * Had the purpose of the grantor been to leave 
these deeds with Hyde to take effect only on his death, 
the grantor reserving to himself control thereover, 
they would have been testamentary in character and 
therefore void as deeds, for want of delivery during 
the grantor’s life. Every fact in the case indicates that 
this was not his purpose. He delivered them without 
reserving any control thereover. He expressly refused 
to make the disposition by will although this was 
suggested to him by Hyde. His purpose was to 
divest himself of ownership before marriage which 
was soon to take place that his second wife should 
not acquire any interest in the land. He repeatedly 
said he had deeded the land to the boys. 




The case of Nolan ;x Otney, 75 Kan.. 311. also cited by 
appellants, the Court at page 319 said: 

1 lie question which has been discussed by Counsel 
is whether the language of the deed, in connection 
with the circumstances attending its delivery, shows 
the grantor to have intended that no title should pass 
until his death, in which case it would he testamentary 
in its character and therefore inoperative. 

In further support of the appellee’s Bill he cites the fol¬ 
lowing : 

McGuiie 7 ’s. Clarke, 122 X. \\ . Rep. (Nebraska), 
” 75 ; 1 Vutsman vs. Baker, 30 Wis.. 644; Hawkes vs. 
[’ike. 105 Mass., 560; Shirley z’s. Ayres, 14 Ohio, 307; 
porter v.s. W oodhouse, 59 Conn., 568: Tarwater z>s. 
Going, 140 Alabama, 273: Hawes vs. Hawes, 177 Ills., 
409: Bruce tw. Mathewson, 155 Pac. Rep., 787 
(Kansas); Flannery vs. Flannery, 156 X. W. Rep., 
1065 (Xebraska); Fitzgerald zs. Goff, 99 Ind., 28; 
Risher vs. Beckwith, 30 Wis.. 55. 

Referring to the second proposition relied on by the ap¬ 
pellants, namely, that the deeds operate as testamentary de- 
\ists if in\a 1 i(1 by reason of lack of delivery, we respectfully 
invite the attention of the Court to the fact that this al¬ 
ternative defense was not interposed by the adult appellants 
wlio under their respective deeds claim alxwt two-thirds of 
the real estate involved. Instead of affirmatively setting up 
this defense they state the following in their respective 

answers. Donovan at pages 12 and 14, Brady at pages 16 
and 18. 

'Tins defendant admits that no testamentary dis¬ 
position was attempted to be made by said will of any 
real estate.” “This defendant admits that he recorded 
his said deed and is claiming thereunder and is in¬ 
formed and believes that the said Rosa M. Brady re¬ 
corded her deed and is claiming thereunder; and 
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that the said defendant Lawrence A. Mahoney record¬ 
ed Ins deed and claimed thereunder until the time of 
his death, which occurred since the filing of said bill, 
and that at the present time the children and heirs 
at law of the said Lawrence A. Mahoney are claimintr 
under his said Deed.” s 


besides the authorities cited in appellee's brief showing 
there can be no testamentary use made of the deed, he re¬ 
spectfully cites the following also : 


I he subject is thoroughly considered in the note to Noble 

v *‘ Tipton, 3 L. R. A. (N. S.), page 645, where it is 
stated: 


The decisions on the question of effect of a recital in 
a will of a conveyance of land which was not in fact 
made or which has proved to be ineffectual, seem 
uniformly to hold that such recital will not operate as 
a dev ise, but that the rights of the jiersons interested 
must be determined bv resort to the instrument re¬ 
ferred to. 

In the note to Conner vs. Gardner, 15 L. R. A. (N. 

S. ), 73, the Editor, at page 76, states: 

recital that the testator has devised something 
in another part of his will, when in fact he has no*t 
done so, will be construed to show a purpose and intent 
and thus give the erroneous recital the effect of a 
devise by implication. But, where the erroneous 
recital refers to an estate created by another instru¬ 
ment, such recital cannot o]>erate to create an estate 
by implication. 

In each of the al>ove cases the Editor cites numerous 
authorities supporting the note, one of which is Zimmer¬ 
man vs. Hafer, 81 Md., 347, which appellants (p.30) say 

is not in point. That case was approved in Smith vs. Smith, 

113 Md., 495. 
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Intention, the subject to which Counsel have devoted 
much argument, was very material in order to ascertain 
whether the deeds were executed with the design to pass a 
present title or as testamentary devises, and whether the 
grantor, in depositing the package with Father O'Brien, did 
so with the intention of thereby presently passing the title, 
and whether he surrendered all dominion and control over 
it, but with the admissions that the deeds were designed and 
executed as a testamentary disposition of the real estate and 
that they were subject to recall during the lifetime of the 
grantor—had not passed l>eyond the grantor’s control and 
dominion—a study of the evidence to determine the gran¬ 
tor's intention becomes unnecessary. 

Counsel for appellants referred to the case of Vestry vs. 
Bostwick, 8 App., D. C., 452, and numerous other cases 
upon which they rely, but, upon examination, it will be ob¬ 
served that they refer to a situation entirely different from 
the one now under consideration and do not sustain their 
claim that the deeTls operate as testamentary devises. 

Without attempting to undertake to explain what was 
decided by each of the cases cited by the appellants, we re¬ 
spectfully content ourselves with the authorities quoted in 
this and our original brief and we refrain from entering 
upon an analysis and argument of the evidence on the ques¬ 
tions of mental incapacity and undue influence because thev 
are not here for review. 

Respectfully submitted, 

GEORGE C. GERTMAN, 
JOHN RIDOUT, 

Attorneys for Appellee. 













